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Whence the cause of the unexpected defeat which the Democratic 
party, in the midst of its sweeping march of victory in all other 
quarters, has recently had to sustain in the great State of New 
York? This is an interesting question; and we apprehend that in 
its solution will be found involved a lesson of the philosophy of 
politics and parties, well worth, if rightly read and wisely heeded, 
the price of an election lost. Itis a question which it need cost us 
no effort to consider with the entire calmness and candor of disin- 
terestedness. The general series of triumphs of this fall to which 
this reverse was the first exception—that single exception which 
proverbially but proves the rule—has placed our party and cause so 
high above the possible reach of danger to its renewed and con- 
firmed ascendency, that we can well afford to approach this ques- 
tion in a spirit of perfect fairness and openness; and to look with 
the same severe eye of abstract justice upon the faults of friends as 
of foes. 

In our last January Number, in some remarks on the previous 
election in this State, we anticipated the recovery of the State by 
the Democratic party, at the succeeding election. The event has 
partially, though not entirely, disappointed that anticipation. The 
majority by which the Whigs then swept the State has been re- 
duced between five and six thousand. The aggregate Democratic 
vote has been increased by upwards of forty-two thousand, being 
actually between sixteen and seventeen thousand more than in 1836, 
when the Democratic majority was upwards of twenty-nine thou- 
sand. Our expectation of a reaction in favor of the Administration 
policy, and of the recovery of its lost ground by the Democratic 
party, has thus been verified, though not to the extent then antici- 
pated from the reaction after a similar overthrow in 1824-25. Its 
consummation must cost two years—perhaps three—instead of one. 
The disappointment of our anticipation has consisted in the unex- 
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pected increase of the Whig vote above that of last year, being 
nearly thirty-seven thousand votes, while the Democratic increase 
has been, as above stated, upwards of forty-two thousand, leaving 
still a Whig majority of upwards of ten thousand. 

The disappointment naturally felt at this result was vastly in- 
creased by the extraordinary contrast exhibited in almost all the 
other elections throughout the Union. The results of these had 
equally surprised both parties, exhibiting so much earlier than was 
expected by the most sanguine, the developement of that great 
popular movement in support of the policy of the Administration, 
which we had always, in the darkest hour, regarded as certain and 
inevitable—a movement which from its nature can never be arrest- 
ed and turned backward. 

Without enumerating all the Staies whose elections afforded desi- 
sive victories to the Administration, if Maine, Maryland, New Jersey, 
Pennsylvania, Ohio, came round of their own accord (in the case 
of some of them entirely unexpectedly) to its support, under all the 
apparent disadvantages of its position, what was not to be expected 
from New York! The exulting anticipation of triumph was thus 
wrought so high, that it is not surprising that its disappointment 
created a sudden revulsion of feeling which caused the accents of 
doubt and alarm to be heard in some quarters, at the very time 
when the general issue of all the elections exhibited one of the finest 
of party triumphs ever achieved within our history, and established, 
as before remarked, the ascendency of the present Democratic Ad- 
ministration and policy, high on a ground of impregnable security 
which certainly a year ago we had not ventured to dream of so 
soon attaining. However, the very contrast of the exception inthe 
case of New York will serve to bring out into bolder relief the 
peculiar causes to which alone it can be ascribed; and thus to 
strengthen the moral of political truth to be derived from it. 

We do not propose to dwell upon the means which were strained 
to the utmost—and to a degree entirely unprecedented—by the 
Whig party to carry the election. These have been sufficiently ex- 
plained and exposed by the newspaper press. From many details 
of private information we have received, we are satisfied of the 
substantial truth of the charge of a more lavish and corrupt use of 
money than has ever before been attempted to influence an election. 
This election was confessedly the last chance of that party. This 
lost, and every shadow of hope, or inducement to attempt a prolon- 
gation of the struggle, was gone. The exertions to be made for this 
Jast rally, and the heavy contributions of money, by those indivi- 
duals and classes kest able and willing to contribute freely to such 


a purpose, were of course proportionate to the vital importance of 
the stake. That the sums thus raised were of enormous amount, 
we have never seen directly denied by the Whig press, though the 
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charge has been constantly and pointedly urged. It has been in 
several instances plainly evaded and parried without a denial, while 
in private the admission has been frequently and freely made. The 
mode in which such an influence was made to bear effectively on 
the election, was simple in its means and grand in its combination, 
The most admirable party organization was carried out through the 
State, by school districts, of which there are not less than ten thou- 
sand. By an analysis of the state of parties in a district, the exact 
number could be ascertained of individuals in it open to this influ- 
ence, in any of the thousand forms it may so easily assume. The 


allotment of these to the care of a suitable committee, could scarcely 


fail to secure a large proportion of them; while an average of but 
three or four in each district thus influenced, under the application 
of this machinery, organized before the knowledge of the general 
course of the elections elsewhere, would make an ageregate of 
thirty or forty thousand over the State at large. However, all this 
we pass over, and can afford no more than an allusion to the other 
causes of local influence, which it is well known have been most 
efficiently plied against the Democratic party—the question of small 
bills, which was made the principal issue in many parts—-the “ Pa- 
triot’’ excitement along the northern tier of counties—the New 
York and Erie Rail Road question throughout the southern—the 
old Anti-Masonry of the West, and Political Abolitionism organ- 
ized distinetly as an active and zealous party. All these we pass 
over; for the true question is, why was not the Democratic party 
triumphant in spite of all these influences, on the strength of its 
great popular principles, which in all the other elections have 
been seen to produce such signal results? This is the true ques- 
tion; and its answer must be found in the internal weakness, 
proceeding from some long and deeply operative cause, of the De- 
mocratic party itself in that State. 

The truth seems to be, that the Democratic party had held 
too long and too absolute an ascendency in the State; and had not 
been entirely exempt from that corrupting influnce upon the 
purity of its first principles, generally incident to the tov long pos- 
session of undisputed pewer, A thorough agitation and disturb- 
ance of the old established order of things had become necessary, 
and perhaps on the whole, as an unavoidable destiny, ought 
earcely to be regretted. That of the preceding election was 
not enough. The mere fright of that defeat would scarcely 
have been a sufficient penalty to pay for the long course of er- 
roneous legislation and government, in the building up of that 
stupendous pyramid of chartered interests, which has sinee, in the 
natural course of events, proved the weight that has broken it 
down. We impute no corrupt or intentional impropriety in this 
remark ; for both parties co-operated in it, and the publie opinion 
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on the subject, by the light of which we can now review that pe- 
riod, had not then been developed, by time and the progress of 


events, to its present point of maturity. Suill the State adminis- 


tration In power had of course to bear its responsibility and its 
consequences. QOut of this state of things grew necessarily a too 
thorough and strongly marked party organization on both sides, 


which placed the two halves of the population in a decided, constant, 


and broadly defined relation of hostility towards each other, without 
the balance of any very considerable neutral class, or juste-milieu, 
between them. The consequence was, such an implacable oppo- 
sition of the one half to the established State administration, under 
the popular designation of “the Regency,” as made it impossible 


ever to bring over any portion of t ‘t, in any new 


I : 
combination of events, without a more thorough reform of the old 
system of thine ;, with a deep agitati 1 of the elements by the dis- 


cussion of first principles, than could rationally be expected. No 
majority ought ever so to use its power as to array against it so for- 
midable a minority, in such an attitude of unanimous and implaca- 
} 


ble hostility ; and this effect would never be produced by the mere 


} | } 1 


. , aa 
lherance to decided and uncompromising principles of a 


strict at 
true den -ratie character for riectionahly the aiori F he 
true democratic character, for unquestionabliv the lajyority of the 
mass of all jarge parties in this country must be democratic at 
heart. It then places itself entirely at the merey of any section of 
its own numbers, however small, who may choose to secede from 


the main body, without any other available resources, in a large 
neutral class or in the moderate and liberal portion of its opponents, 
from which to draw a compensation for such a defection. 

In this state of things, what was the course adopted in the late 
crisis, and through the period of strugglef ollowing the overwhelm- 
ing defeat of 1837? The mistaken idea was taken up of “ re-uniting 
the party”’—as if such a body as the Conservatives, with all the 
motives, interests, and feelings, which had attended their secession, 
could possibly be brought back to a sound and healthy reunion ! 
The true policy would have been, not to undertake the impossible 
task of mending, but to re-construct, from the foundations, anew. 
In Ohio, for instance, a very different state of things existed, and a 
very different course was pursued. Instead of attempting a guast 
compromise between the conflicting opinions in the Democratic 
party itself, the great principles involved in the policy of the ad- 
ministration were freely, deeply, and thoroughly probed and dis- 
cussed, with the object of convincing the neutral and the moderate 
of the opposition; and the result has been, to bring over a sufficient 
proportion of the honest and sound-minded farmers from the main 
body of the latter, to convert the strong Whig majority of the 
preceding election into as strong a Democratic majority. In Ten- 


nessee, a similar course is rapidly and decisively achieving the 
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same result. In New York, the State’administration representing 
entirely the old order of things, and the old ideas, again appealed 
to the people to be continued in power at the head of the new; or 
rather, not to the people, but to its party, and especially to that 
fraction of it which it ought to have known was irrecove rably and 
forever lost to it. The marked difference between the course of 
the Federal administration and that of the State, during the preced- 
ing crisis and struggle, was a fatal weakness to the Democratic 
party in the State. It was as a house divided against itself. At 
such periods men require something decided, strong, and simple, to 
envace their favor and arouse their enthusiasm. Weakness, va- 
cillation, and, above all, any liability to the mere suspicion of 
double dealing, could not but be fatal at such a period. The 
Divorce of Bank and State was the great issue—and it was not met 
fully and frankly in the face by the State administration; at the 
same time that it professed to identify itself with the decided policy 
and principles of the federal administration. It miscalculated the 
strength of the sentiment of party loyalty, by which it sought to 
recombine the old worn-out system out of, substantially, the same 
materials that had fallen asunder by their own natural antipathy ; 
and to revive an old party organization which had run its destined 
course, and had become ripe in the fulness of time for that dissolu- 
tion, to be followed by a reintegration on its original principles, 
which seems the appointed lot of all artificial human creations, 
Notwithstanding the loss of this election, we have not the least 
misgivings as to the Presidential vote of New York in 1840, to 
swell the Democratic majorily, which there can be no doubt will 
be decisive whether with or without it. The Democracy of the 
State is perfectly sound, and will be renewed by this period of 
atonement and purification. Strong as is the commercial interest 
in that State, which was combined and brought to bear, on the 
occasion of this election, with an efficiency and activity unprece- 
dented before, yet the cause of Federalism and a National Bank has 
no better chance in the Empire State than it had three years ago. 
On the contrary, the Whigs themselves found it necessary before 
the election to disavow the advocacy, as a party, of a national bank, 
and to pay a heavier price in the use of means to carry the election, 
and in the consumption of political capital by the disavowal of all 
their old distinctive principles, than the victory was worth. Though 
we regret the issue, on various accounts, and especially for the 
sake of a number of individuals connected with the State adminis 
tration, for whose personal and political worth we have the highest 
respect, yet on the whole—safe as are the policy and cause of the 
Federal administration above the reach of danger from its influ- 
ence—we see many reasons to reconcile us to it; and have no ap- 
prehensions that a Whig ascendency of a year or two can have it 
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in its power to do any serious injury to the State, or to the still 
progressive march of the principles of Democracy. 

From our very narrow limitation of space for the present Article, 
we have been able only to allude in general terms to our leading 
ideas of the causes of the fall of Gov. Marcy’s administration. 
Put forth in a spirit of perfect candor and truth, and referring only 
to the general principles of the philosophy of party politics, we 
trust that no expression that we have used will be received in an 
offensive sense by any. Our single object is, to promote the cause 
of the truth and the right, and to deduce, for the benefit of the 
Democratic party in other States, the warning moral and lessor 
contained in the example of New York. 


THE CANADA QUESTION. 


SECOND ARTICLE. 


In our January Number of last year, in an Article under the 
above title, we presented a general view of the issue, between the 
discontented portion of the people of the Canadas and the British 
colonial government, which, after so long and deeply agitating the 
country, seemed at last to have sought the arbitrament of arms, as 
the last resort. Without retracing the ground there gone over, the 
progress of events since that period has given rise to several ques- 
tions and topics, connected with the same subject, to which it 
becomes proper for us to devote a second Article under the same 
title. 

The Administration has been severely assailed from many quar- 
ters for the strong course which has been deemed by it right and pro- 
per in itself, and due to the national honor and good faith, to pursue 
in relation to this,struggle. ‘The performance of its necessarily 
unpopular duty in maintaining the only proper attitude for our Go- 
vernment and our people, has been seen to exerta decided adverse 
influence to its political interests in the elections. On one 
point only, w here the Executive of the State happened to be a Whig, 
he and his party had to bear the disadvantage of the local excitement 
growing out of sympathies with the eause and fortunes of the * Pa- 
triots.”” Along all the rest of the frontier, where the reverse was 
the case, that influence unquestionably has told with a very serious 
effect against the Administration. Such must always be the lot of 


any Executive that is placed in sucha situation as to be compelled, 


by the highest considerations, to oppose itself sternly to any local 
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current of excitement of such a nature; and since it cannot be 
averted, it is idle to complain of it as it would be weakness to 
shrink from it. The general good sense of the broad mass of the 
community may safely be relied upon to sustain it, in a course so 
unequivocally approved by all the rest of the country. 

'I'wo charges are, however, brought against it, under which those 
who approve and sustain its course can scarcely be expected to sit 
down in silent patience. The one is, that it is by a pusillanimous 
dread of the power of England that this course is dictated. The 
other, that it is prompted by, and implies, an antipathy to a cause of 
popular rights nearly analogous to that of our own Revolution, which 
would be repugnant to the first principles and natural sentiments 
ofatruedemocracy. Both of these imputations are equally baseless, 
and equally inconsistent with the position distinctly assumed in 
the late general Message of the President. 

In support of the former, we generally hear adduced the contrast 
between the vigor and efficiency displayed by the Government in 
the case of Canada and that of Texas,—in disregard of the obvious 
fact, that it was the very experience acquired in the case of Texas 
thai pointed out the proper line of duty in the present; affording as 
it did a demonstration of the utter inadequacy of the then existing 
laws,—which it has been amply proved were enforced to the utmost 
extent possible. While at the same time was shown the success with 
which an actual war might be levied by individual enterprise, excited 
by the tempting allurement of a distribution of spoil and land, 
againsta country to which we were bound by solemn tre ity guaran. 
tees of peace and friendship; tae facility with which a suecessful in- 
vasion mieht be made of its territory, to make a revolution to which 
its own malcontent population was inadequate; and with which 
might be perpetrated with impunity a great national crime, which, 
whatever palliation we may find in circumstances, or whatever jus- 
tification in success, the impartial pen of history must always record 
as nothing more nor Jess than what it has been well termed, the 
robhe ry of a realm. 

But, unableas the weak and humble power of Mexico was in that 
case to prevent or punish the wrong done her, it is utterly untrue 
that cur Government was under the least sinister influence from 
that consideration, to connive at the private war which was levied 
against her by a portion of our citizens, with such successful boldness 
as must certainly place it, for all time to come, at the very head of the 
record of American land-speculations. The existing laws were, as 
we have already insisted, and as has been amply shown elsewhere, 
carried into execution to the utmost extent possible. And not only 
was the necessity proved by that experience, of a greatly increased 
Executive energy, to enforce the neutrality which higher considera- 


tions were inadequate to cause to be respected, but in the present 
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instance the motives stimulating the Government to the utmost zeal 
and care were ert atly increased, in the altered circumstances of the 
contest. Inthe former case the insurgent population consisted en- 
tirely of American citizens who had been attracted to settle in the 
country by the invitation of the Mexican government itself, accom- 
panied with the guarantee of essential rights afterwards unscrupu- 
lously trampled on. That population was so directly connected by 
ties of blood, with our own people, that it was idle to attempt the vain 
task of stifling, or arresting by process of law, the feelings of nature 
which prompted thousands to rush to the rescue of the handful of 
their friends and relations, from what threatened to be a war of 
extermination. The vast extent of wild unexplored frontier between 
the two countries, rendering it impessible to interpose with any 
effect—the unanimity and ardor of the publie sentiment throughout 
all that part of the Union, which must have frustrated the strongest 
Jlaws—the absence of the immediate danger of calling forth border 


1 


retaliations, to embroil t 


state of actual war—the fact that the province was in the unques- 


he government and plunge the country ina 


tionable de facto possession of the insurgent population, and that it 
was impossible to enter into the intentions with which men might 
undertake to proceed to join them, whether those of the peaceful 
emigrant, or the military adventurer—certainly the candid observer 


} 


must recognize, in the contrast presented between this combination 


of circumstances, and that existing on our northern frontier— 
together with the benefit of the experience already adverted to—an 
ample explanation of the difference observable in the action of the 
Government in the two cases. 

So far as fear of war is concerned, we are well convinced that 


such an apprehension is no more to be entertained in the case 
of England than it was in that of Mexico. For why should we 
fear such a war? We are surprised that any man of sense 
could entertain the idea. It appears to us too plainly evident 
to call for proof, that England would not, durst not, could not, 
engage in such a war. She is more, far more, dependent on 
us, in a commercial and industrial point of view, than we on 
her. The day of England’s palmy pride and power has begun 
sensibly to decline—never in all probability to dawn again. 
The world is no longer, as in former years, dependent on that 
prodigious steam power of manufacturing industry and_ skill 
which she was able, by the start early given her by the moral 
advantages of her liberal institutions, and the long general wars 
that harassed and devastated the rest of Europe, to concentrate 
within her narrow rock-bound limits. Her monopoly is begin- 
ning to be broken up, and England is no longer the common work- 


shop of the world. The other nations are now manufacturing 


for themselves. The modern developement and diffusion of sci- 
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ence, and of the principle 3 of political econo ny, has vastly cllr- 
tailed, and is daily diminishing, her advantages over other nations; 
while the heavy clogs and disadvantages which a fearful aecumula- 
tion of misgovernment has gathered around her, are beginning to 
make themselves sensibly felt, in the ypen competition to which the 
general peace that ha » long prevailed subjects her. 

In the progress of manufactures in other natious, the mine is rapidly 
advancing and spreading, thatis sapping the foundations of that stu- 
pendous bat hollow pyramid of greatness and wealth. And as for 
the artificial stimulus of paper-mo iey, Which has so long sustained 
her in her magnilicent career of power and splendor, she has 
already used it to the utmost; and from its nature, when once 
strained and exhausted, as it has been in this instance, it can never 
be availableagain. She has already borrowed about four thousand 
millions of dollars of posterity, on paper credit, and not only can 
she borrow no mere, but an awful murmur is beginning to rise 


from the vast and dark depths of her oppressed millions, question- 


ing the rightfulness and lawfulness of that debt already contracted, or 
rather imposed, and yeaching I 3s essentia I vitiated by fraud— 
the w tot fra Loni ! len are already begin- 
ning to tre ) t bd md ich is slowly 
sp viding ar \ urd ! d | ! to break f 1 In 
thunders of t! hofa pI] ul to cons a 
sublime a \ i Cy ‘ln a orable example to 
nations a 1 th 

Thi Lic s p 1a toning possil eas a 
declaration of war on t rtof Eneland against the United States? 
Suppose the case, that, in the contest between the government and 
the malcontents in the Canadas, we had followed the precedent 
rece tly set DY EK rla id h r If in ie Case Of Spain, and freque) tly 
on former oceasions; and, without taking sides—as a government, 


wielding the national resources and national arms—with either party, 
had folded our arms, deelaring it hostile to the genius of our insti- 


tutions to interfere with the freedom of the citizen, and had allowed 


both parties to collect and organize recruits and means within our 


1 


territories ad libitum, and to co and fieht out their battle on their 


own soilas they best might,—could England have pronounced it just 
cause of war? She, at least, plainly could not; and anattack on her 


part would have been a war of aggression. And for what object ? To 
maintain at the point of the bayonet an expensive, inglorious, and 
really mutually disadvantageous, col mial dominion over an unwill- 
ling people. Would an Enelish government, bound over as it is 
(in Canning’s well known saying) in eight hundred millions of 
pounds to keep the peace, dare to venture upon such a war? 
And if they should, would the English people, the Radical mil- 


lions—aided in this instance by the coincident interest of the 
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moneyed commercial, and manufacturing influences,—for a mo- 
ment tolerate the idea? ‘To both questions we can have no 


hesitation in returning an equally unequivocal neyative. And 


moreover, it is manifest that the very act would be the instant signal 


fur the emancipation of the Canadas, and probab! 


y all her other 
North American colonies—the preservation of which is supposed 
as the very object of such a war. 

some of the Patriots thems lves urge thi sé ¢ si lerations On us, 
as decisive that we can have nothing to apprehend on this score, 


but rather every thing to gain. They are right in their premises, 


but mistaken in supposing us ignorant of them, or insensible to 
their force. They would also be right in their inference, of what 
would be the natural course for us to adopt, if they were addressing 
their arguments to one of the old European powers whose poli- 
tical systems, and principles of policy directing their foreign rela- 
tions, were essentialiy different from ours. ‘They may put the case 
(an impossible one, but still an imaginable one) of the relative 
attitudes of the two countries being reversed, and ask, whether 
England would pursue a similar course to enforce a rigid non-inter- 
ference, on the part even of the individual, citizen, to the extent 


adopted by us. And we are willing frankly to answer, that we do 


not believe she would. Yet does not that admission affect in the 
least degree the grounds on which we stand; nor impugn the deter- 
mination to which we are led, taking counsel oniv of our own honor, 


our own good faith, and the consecrated and invaluable principles 


of our own system of foreign policy. 

The first principles of our foreign policy —the only ones—are 
peace and good-faith. We are a commercial and industrious peo- 
ple, and all we have to desire is freedom of trade, on the principle 
of reciprocity, undisturbed by any entangling connection, direct or 
indirect, avowed or implied, with the difficulties and agitations, 
whether internal or external, of foreign nations. For this purpose 
we recognize all wovernments de facto, and treat them with one 
uniform rule, whether they chance to be the most despotic of tyran- 
nies, or the freest and happiest of republics. Nor ought we to 
be tempted to a deviation from it, in any instance, by the ardor 
of approbation and sympathy which the cause of the one party 
or the other in any domestic struggle may awaken, from the har- 
mony of the principles on which it may act, and the objects it 
may pursue, with those most devoutly consecrated in our hearts by 
our own past history and present experience. Neutrality—non- 
interference—in one case as in another—must be our motto: and 
that not in a mere formal and hollow sense, but truly, substantially, 
practically, and above all in good faith. 

And here occurs one of the peculiar distinctive characteristics of 


our institutions, in contrast te those of other countries. Our govern: 
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ments being all founded on the principles of free consent and the 
supremacy of the popular will, no such distinetion exists with us 
as with others, between the people and the government; nor can 
there be an opposition of duties between them. The laws being 
freely made and modified by the will of the people, a moral obliga- 
tion to sustain and carry them out is incumbent on the citizen 
which is not the case where the elements of force and arbitrary 
power enter into the legislation and government of the country. 
Every citizen is, under such institutions, not indirectly but directly, 
a component member of the state; and every duty incumbent on 
the latter, as acombined and organized whole, ought to be regarded 
as not less sacred to the former, as one of the constituent parts of 
which the whole is made up. This duty, then, of non-interference, 
which no one calls in question on the part of the Government, is 
plainly equally imperative on the individual; and its violation is a 
crime of very grave complexion, for which no degree of generous 
ardor in a cause deemed worthy of such enterprise, can be recog- 
nized as affording a sufficient excuse. How much stronger the 
argument in those cases in which the exciting motive—widely dif- 
ferent from the noble impulses of a Lafayette or a Kosciusko— 
ray haply be but a cool calculation of a division of confiscated 
spoil, or an allotment of conquered public domain. 

If this duty is disregarded by any considerable number of citi- 
zens, under the influence of either of these motives, or any combin- 
ation of the two, it is clearly an obligation from which there can 
be no honorable escape, on the part of the Government, not only to 
enforce its observance, to the utmost extent possible, but to dis- 
countenance and suppress the spirit from which such improper 
agitation proceeds, by every means that may seem necessary to 
that end, within the scope of its constitutional powers. And this 
obligation is entirely independent of the nature of the contest 
whose vicinity may naturally give rise to such an excitement; and 
would be not less operative whether the current of popular sympa- 
thy should set in favor of the one side or the other, in the struggle 
between established civil and military authority, and the efforts of 
rebellion to cast off its ascendency. 

There is no gscaping from the force of this argument. It is one 
of the highest of duties on the part of our Government to prevent 
this criminal interference with the domestic concerns of a foreign 
Power with which we are not only at peace, solemnly guaranteed 
by the sanctity of treaties, but with which it is one of our most im- 
portant national interests to maintain that relation. If bound to 
neutrality between the two parties to the contest, it has no right to 
stand neutral between them and its own citizens, so as to allow the 
latter unrestrained license to participate in it; and thus to provoke 
retaliations, from the one party or the other, the immediate effect 
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of which must be to kindle a blaze of actual war along the whole 
line of frontier between the two countries, with the most lamentable 
and irreparable consequences of bloodshed and disaster, even though 
a national declaration of general war might not take place on either 
side. 

And what was the actual state of things, in which the Govern- 
ment has found itself compelled to undertake the unpleasing and 
unpopular discharge of this duty? It was known that a very 
extensive secret organization was in progress along our line of 
frontier from Vermont te Michigan, which had invoked the aid of 
a means especially odious to American ideas, and hostile to the 
spirit of American institutions—that of secret association, with 
illegal and anti-national objects. The full extent of this organiza- 
tion cannot, from its secret nature, be known; we have, however, 
received the assurance from a source entitled to high credit, that it 
comprised not less than ninety thousand young men—of whom it is 
to be presumed that the rash and thoughtless adventurers of Pres- 
cott were a specimen—enrolled and pledged to this service, when 
the proper hour and opportunity should arrive. Allowing for a 
very great exaggeration in this statement, there can be no doubt 
either of the magnitude or of the imminence of the danger which 
called for the prompt and energetic action of the Government; aud 
every disinterested and reflecting mind, considering the matter pro- 
perly in this point of view, must see in it a sufficient justification 
for the decisive course adopted by it—without having recourse to 
absurd presumptions, of a pusillanimous dread of the power of 
England, or a mean subserviency to her influence; or to the still 
more absurd one, of an undemocratic sympathy with the cause of 
authority against that of freedom and self-government. 

The following extract from the President’s Message ( which has 
met with the singular ill fortune of receiving about an equal mea- 
sure of abuse from the two antipodes, of Mackenzie’s Gazette and 
the Montreal Herald ) places in as clear a light as any commentary 
we could give, the broad distinction between that kind of interfer- 
ence by American citizens which we have reprobated, and the in- 
dulgence and free expression, in proper manner, of that sympathy 
in a kindred cause which cannot but be deeply and extensively felt 
ina Republic founded on rebellion against a similar colonial dominion: 

“ By no country or persons have these invaluable principles of international law— 
principles, the strict observance of which is so indispensable to the preservation of 
social order in the world—been more earnestly cherished or sacredly respected than 
by those great and good men who first declared, and finally established, the inde- 
pendence of our country. They promulgated and maintained them at an early and 
critical period in our history; they were subsequently embodied in legislative enact- 
ments of a highly penal character, the faithful enforcement of which has hitherto 


been, and will, I trust, always continue to be, regarded as a duty inseparably asso- 
ciated with the maintainance of our national honor. That the people of the United 
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States should feel an interest in the spread of political institutions as free as they re 
situde for the success of all 


gard their own to be, is natural; nor can a sincere sol 
those who are, at any time, in good faith struggling for their acquisition, be imy uted 
to our citiz ns as a rime. With the entire freedom of opinion, and an undisguised 
expression thereof, on th part, the Gover nt has neither the right, nor, I trust, 
the disposition to int But whether the 1 t or the honor of the United 
‘ . 
States requires, that they s ould be made a party to any such st ecole, and, by inevi- 
table consequence, to the war which is waged in its support, is a question which, by 


our Constitution, is wisely left to Congress a 1€. 


Thus much for the first topic of which we proposed to give our 
views, the duties of our Government and people in relation to this 
msst unhappy contest, of which we fear that we have as yet wit- 
nessed but the opening scenes, in the Canadas. We trust that we 
have made ourselves distinctly understood, in marking out the pre- 
cise ground on which we place ourselves, and—with all the decided 
sentiments in favor of the ultimate objects of the popular party in 
the contest, which are already sufficiently familiar to our readers— 
sustain the strong measures deemed necessary bv our Government 
to suppress the illegal and criminal interference in it, of our own 
citizens. Those measures appear to meet with a very general 
approval from both political parties; and we cannot doubt that 
many of those whose personal interests or excited feelings lead 
thein now to place upon them the construction we have here 
attempted to repel, will themselves, on the “sober second-thought,” 
of which we confess that the benefit has not in this instance been 
lost on ourselves, perceive their propriety, and the injustice of their 
own first judgment. 

With respect to the question as between the British Government 
and the Canadian maleontents, considering it in an abstract and 
speculative point of view, nothing has occurred to change, but 
much, rather, to confirm the opinions and sentiments freely ex- 
pressed in our former Article. If it was then opinion, it has now 
become certainty, that the Enelish colonial ascendency cannot be 
much longer maintained. The breach is plainly much wider now 
than it was then. Indep: ndently of the events that have occurred 
to widen it, the total failure of Lord Durham’s mission, and the 
manner and circumstances of that failure, have placed beyond ra- 
tional question, as it seems to us, the impossibility of effecting any 
compromise between the two parties that shall restore tranquillity 
and satisfaction, short of a full concession of the demands of the 
Canadians. Their principal demand—into which every other may 
be considered to resolve itself—is for an elective Upper House, and 
nothing short of that point ever will or can content them; though 
we confess that on the English side that point would be the conces- 
sion of every thing. Popular parties, in the pursuit of such objects, 
never go backward. It is absurd to suppose that in this country 
and age government can be long maintained on any other basis 
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than that of the interest and free consent of the governed mass; and 
the longer the attitude is maintained by the governing power, of 
refusing a reform claimed by the majority, the direct and sole effect 
of which must be to enable the mass to govern themselves accord- 
ing to their own views of their own interests, the deeper must 
become the resentment, and the stronger the determination, of the 
latter. A community may sometimes be kept for any indefinite 
period, in a state of passive content with an extraneous governing 
power, under the institutions bequeathed to it from age to age; and 
ideas of liberty and self-government may not penetrate the dull 
depth and breadth of the inert mass, content with their lot, absorbed 
in their daily industry, and spell-bound by the prejudices and influ- 
ences of the education of generations,—but when such ideas have 
once thus penetrated, it is vain to dream that they can ever be either 
dislodged or stifled. "The human breast is too congenial a soil for 
such seed, to admit of their ever being eradicated. On the con- 
trary, they must grow, and every year must only strike deeper their 
roots, and mature the fruits which it is their nature to bring forth. 
How, then, in the present instance, when the popular demand is for 
the privilege of self-government by elective legislation—when the 
truth has gone abroad through the earth, of the sovereignty of the 
people—and when the vicinity of such institutions as those of our 
Union must serve as a perpetual model and incentive—how can the 
British Government cherish the absurd delusion, of being ever able 
to appease the agitation once thus awakened, by any thing short of 
the unreserved concession of such a demand? What can such a 
refusal imply—there being no natural aristocratic order in the 
country to be represented in the legislature— but a hostile and an- 
tagonist interest to that of the mass? And how can the peaceful 
acquiescence of the latter be ever expected in the ascendency of such 
an interest, when thus once made sensible to them? 

This view of the matter is quite independent of the question of 
the nature and extent of the actual practical grievances by which 
the people may have felt themselves oppressed. The inference 
would be equally true had the operation of this minority governing 
power been of the most beneficent and “ paternal” character con- 
ceivable. It is not our object here to go into this question to any 
extent. It could not affect in the least the view which every re- 
flecting democrat and sincere American must take of such a contest 
between the causes of reform and conservatism. It is better for 
the majority of a people to govern itself badly for a time—thus 
serving an apprenticeship of experience to the art of self-govern- 
ment—than to continue in contented submission under the arbitrary 
government of any extraneous power, whether of a foreign country 
or of a minority faction among themselves. In such a case their 
content would be the most unhappy symptom of their state; and 
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their very discontent, with all the disorder and evil springing out 
of it, is the best prima-facie evidence of their present fitness for 
freedom. But there can be no doubt that their grievances have been 
many, long protracted, and irritating. Take for example, in Lower 
Canada—the vast disproportion between the relative numbers of 
the two parties and the shares to which they are respectively ad- 
mitted in the administration of the executive and judicial functions 
—the numberless instances which the Canadians specify (correctly 
or not, at least sincerely) of corrupt mal-administration of justice, 
to their grievous oppression and wrong—the long parliamentary 
struggle which they waged to procure even a fair tribunal for the 
impeachment of judges, before they extended their demand to their 
present principal one, of an elective legislative council—the many 
measures which they enumerate, for the improvement and benefit 
of the colonies, which have been frustrated by the legislative incubus 
of the Council—the denial to their House of Representatives, by 
the British parliament, of the great popular privilege of stopping 
the supplies, with the seizure and disposal of the revenues of the 
Province, and the abrogation of the constitution they had supposed 
solemnly guaranteed, carrying with it the virtual declaration that 
they possess no other political rights or political existence, than an 
absolute ultimate dependence on the will and pleasure of Parlia- 
ment,—here are surely examples enough, and we might allude to 
others, but have no desire to enlarge upon this topic. In the nature 
of things, in a country situated as Canada, a minority foreign as- 
cendency, over the mass of a conquered people, must operate 
oppressively, and must in the course of time generate inappeasable 
discontents. And if this antagonist relation may have had its ori- 
gin in the difference of races and languages, and in the relative 
attitudes of conquerors and conquered, yet in the parliamentary 
and civil struggles that must ensue between the two, the subject 
mass must have on their side all the liberal principles of popular 
rights, perpetually working upwards against the odious superincum- 
bent pressure of authority sustained by a spirit of despotism and 
the force of the bayonet. The effect of this must be to extend the 
issue from one of races and languages to one of principles; and to 
gain over to the popular side a considerable proportion of the emi- 
grant population as it flows in from the mother-country itself. And 
that such has been precisely the effect in Canada, is proved by the 
fact, that in the representation of the two parties in the House of 
Assembly, a majority even of the delegates from those districts 
inhabited entirely by British and American colonists, and where 
the English language is alone to be heard, has been found no less 
steadfast and zealous on the popular side, than the representatives 
from the districts exclusively French. Another evidence of the 
same fact is, that their delegates have been not unfrequently chosen 
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from the French districts without reference to race, English candi- 
dates often presenting themselves to French constituencies, and, 
when the latter are assured of the soundness of their principles, 
being often elected over French competitors; and even Wolfred 
Nelson himself, the idol of the peasantry, and the Chairman of the 
great meeting of the Six Counties, is thoroughly English in 
family, habits, associations and religion. That this state of things 
should be the case in spite of the efforts of the government party 
to rally the whole European portion of the population to its sup- 
port on the strength of the prejudice of race, is a most important 
fact in illustration of the real principles involved in the contest. 
And, in short, the extent of these discontents—and at the same time 
their justice—is sufficiently proved by the single and decisive fact, 
that at the last two general elections that have been held, in 1832 
and 1834, the government party was not able, with all its official in- 
fluence, to obtain more than eight or ten, in a House consisting of 
eighty-eight members. 

We think we have said enough to prove the impossibility, on the 
part of the British goverument, of continuing much longer to refuse 
the Canadian demands. Nor—this concession once y elded—can 
it be any more possible to retain its colonial dominion over them at 
all. The events of the last year have developed the question to a 
still further point. It is now one, not of a reform, but of inde- 
pendence. The Canadians can now never again be satisfied with 
less. The government and the people have met in arms in the 
field—they can never again meet in friendly harmony. A river of 
blood has issued from the ground, and now flows, broadly and deeply, 
between them, which must ever constitute an impassable barrier to 
such reunion. The appalling brutalities of a Montreal Herald, in- 
voking the extermination of the whole ‘ Nation Canadienne’ if ne- 
cessary, and sustained as a prominent organ of its party—the ‘new 
gallows’ before the jail door, with their ‘comfortable accommoda- 
tions for six, and for more ata pinch’—the fire and sword of a St. 
Charles and a St. Eustache*—the ‘brilliant’ illuminations of a 





* The following circumstance will cast some light upon the guo animo of the 
colonial government in relation to the Canadas; and upon the probability of a recon- 
ciliation, on any terms, ever taking place between the latter and a party in posses- 
sion of the government, of which a Sir John Colburn is the favorite executive organ. 
We hope its benefit will not be lost on those American papers which have been so 
lavish of their eulogies of Sir John, nor on the English people when called upon to 
sustain a colonial government administered in such a spirit. The “horrors of St. 
Eustache” are doubtless familiar to the recollection of all. An imperfect picture, 
we are assured, was presented of them in our narrative published in our June 
Number of last year, to which the reader may refer. Before setting out, with an 
overwhelming force, for that expedition, two Canadian gentlemen of standing and 
influence sent to Sir John, through the medium ofthe sherift in whose hands they were 
prisoners, an urgent entreaty to spare the effusion of human blood ; engaging, if he 
would send them, or one of them, to the people collected at the north—under any 
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country in flames as far as the eye could reach round the whole 
ircuit of the horizon—the hundreds of peasantry, men, women, 
and children, of every age, driven forth to perish in the woods 
amid the severities of a Canadian winter—the refusals of quarter 
to the white flag and the suppliant knee—the numerous acts of in- 
dividual atrocity necessarily perpetrated by an inflamed soldiery in 
such a state of things, of which we have heard many revolting 
details, for which a government may not be responsible, but which 
a people can never forgive—all these new elements the past year 
has added to the question at issue, and who can, then, dispute our 
statement that the chasm of separation between Canada and the 


ly too widely and fearfully ever to be 


mother-country yawns alread: 

closed again?* Who can doubt that the first use that the Canadians 
will make of the increased power, which must be given them by 
the concessions that cannot be withheld, must be to complete the 
separation by the establishment of their independence? 

Will the British Parliament shut its eyes and its ears against the 
admission of these truths? Will they enter into a vain contest 
with necessity and fate, and endeavour much longer to maintain a 
barren dominion over a reluctant people, at the point of the bayo- 


netand the muzzle of the cannon, under the ill-omened shadow of the 


guard he might think proper, to prevent their e ond ol serve their language—to 
convince them of the hopelessne ss of resistance, and to induce them to lay down 
their arms and disperse. The offer was promptly rejected by the hoary and pious 


singer of psalms. After the failure of this attempt ( which the sheriff can deny 


if incorrectly stated by us) it is not to be wondered at that the white flag and 
bended knees of the people of whom this ‘‘ example” was to be made, met with so 
little success, in averting the impending destruction. Tobe fairly appreciated, this fact 
ought to be taken in connexion with another, which we also venture to state, and 


for which the evidence can be adduced when challenged by a responsible denial,— 


mamely, that a few days previously, before the overthrow of the insurgent cause at 
St. Charles by Colonel Wetherell, when it is well known that great alarm prevailed 
on the side of the government party, messengers being sent to Colonel Wetherell 
commanding him to return to Montreal, with the view of retreating to the citadel of 
Quebec, ( which messengers were intercepted by the insurgents, and by the stupidity 
of General Brown detained instead of being sent forward) a paper was prepared by 
Sir John Colburn, or for him at his orders, addressed to the insurgent leaders, 
urgently invoking a cessation of hostilitees, on principles of Christianity and 
humanity, to stop the effusion of blood, and engaging on his part to have all their 
wrongs redressed and their demands granted. The change that came over the spirit 
of his dream, on the news of t!e success of Colonel] Wetherell, is quite in character 
with the author of the massacre and conflagration of St. Eustache, and of the other 
impressive “examples” of the present year 

* “ FYfe must be a bold man, indeed, who should now dream of a popular pacifica- 
tion of Canada by means of such stinted powers as Government can grant. The 
destiny of Canada is, in all human probability, decided. Some years of commo- 
tion, the intensity of mutual aggravation, and then separation from this country 
forever. Canada is gone. The days of its subordinate connexion with Great 
Britain are numbered. Lord Normanby, or any statesman, will scarcely be ambi- 
tious of being in at the death.” —London True Sun, Oct. 28. 
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gallows? We look with the greatest interest to the proceedings 
in England that are to grow out of the confronting of the ministers, 
Lord Durham, and Brougham. We do not censure the Canadians 
for the unhappy events of last winter.* But the late attempt, 








* Justice is not fully done by public opinion in this country, to the men implicated 


in that unfortunate affair. On the presumption that it was an intentional and con- 


certed rebellion, they have been held to the heavy responsibility of failure, and the 
criminality of rashly hazarding such disastrous consequences with such inadequate 
means. O’Connell has undertaken to censure Papineau for having departed from 


his system of agitation unaccompanied by violence. This opinion is entirely erro- 
neous and unjust; and it is too important a point to the reputation of many noble 
and gallant men to allow us to pass it over in silence. There was no concert, pre- 
paration, or even intention, of insurrection last winter. The system adopted, and 
which was in process of being most admirably and efficiently carried out, was on 
of peaceful agitation, to extort the redress and reforms demanded, by constitutional 
and legal means. The great meeting of the Six Counties, on the 23d of October, at 
which six thousand persons were present, and over which Wolfred Nelson presided 

yas entirely open in all its proceedings. The only steps in contemplation then and 
there, were to organize the people effectively for the execution of the plan of agita- 
tion proposed, of which the principal features were as follows: non-consumption of 
British manufactures, and of all dutiable articles, so as to increase the weight of the 


burthen of the Colonies upon England—the resignation, by all friendly to the popu 
lar cause, of all commissions in the militia, &e. which it could be no honor to hold 
under a government of oppression—the refusal to resort to the governinent tribunals 
and officers of “justice” for the settlement of disputes, and the appointment of the 
three or four best men in each parish, possessing the popular confidence. to perform 
the functions of friendly arbitrators—a general determination to make common 
cause with any of their friends selected as olijects of prosecution by the government, 


to sustain them by their best assistance and contributions—contributions to arm their 
friends in the towns and at points where the interfercnce of the military in elections 





had before taken place, and might again Le aj prehended in the general election 
which was now approaching,—these were t leading features of the plan, whicl 
could not have failed of success if the government had not suddenly and viol ntly 
interfered to frustrate it, by driving the people into premature acts of open rebellion. 
The meeting of the Six Counties appointed another meeting of delegates, to assem- 


ble on the 23d of November, who were to confer on the common interests, and take 


the proper measures for carrying out this plan—to direct and combine this great 


, 


popular movement of constitutional agitation. Bul no plan of insurrection was 


hl 


concerted or intended ; the hope, though faint, was still entertained, that such an ex- 
treme would not be necessary to obtain from the Government the concessions de- 
manded. 

This we venture to assert on indisputable authority. If any additional confirma- 
tion of the assurance be required by any, we will cite, in proof of it, three out of 
many circumstances that it would be easy for us to adduce: In the first place, Dr. 
Nelson, obnoxious as he was to the government party, did not scruple to expose 
himself to arrest by going freely among the magistrates and soldiery, after the 
meeting of the Six Counties. both at Sorel and at Montreal—re plying to the cautions 
of his friends who, fearing the unscrupulousness of those with whom he had to deal, 
advised him to conceal himself or fly, that he was guilty of no offence against any 
law, and had nothing to fear—remaining lonzer in such exposure than he had in- 
tended, or than his business required, and even attending a general review of the 
troops on the Champ-de-Mars at Montreal. 

In the second place, when Dr. Nelson and six others of the prisoners were induced, 
as an act of self-sacrifice, to sign the letter to Lord Durham, of which the latter ven- 
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inadequate and ill-combined, and, in many cases at least, under 
leaders whose conduct would render them a disgrace to any cause, 
right or wrong, with which they might be connected, we look upon 
as wrong and foojish* in avery high degree, even on the part of 


tured to publish only @ garbled cxtract—prevailed upon by the urgent solicitations 


of an emissary of the government, appealing to them in hypocritical professions of 
friendship and sympathy, and by assurances that no harm was intended them, and 
that that concession was alone required to enable the government to release their 


fellow prisoners (about a hundred and fifty in number) from the severe incarceration 
in which they had been suffering for already seven months—an acknowledgment 
of having been guilty of high-treason could not be extortcd from them; and it was 
only by mutilating and garbling the paper they were duped into signing, and by 
totally misrepresenting the circumstances of the act, that Lord Durham was able to 
ional and illegal measure 


t 


trump up a shadow of decent pretext for the wnconstituti 
which he undertook to adopt, and for which he was most justly rebuled by Parlia- 
ment, that of transporting them to Bermuda. For the evidence of this, see the state- 
ment of Dr. Nelson and Mr. Bouchette, recently made public in their letter to the 
Editor of the Bermudian. 

In the third place, on the morning of the embarkation of the exile 
sation between Dr. Nelson and the Attorney General, the latter, in reply to an 
' ut he as in pos- 


a conver- 
ipne al 


of the former, acknowledged substantially that he could not say the 
session of any document or evidence to convince himself of his (Dr. Nelson) having 
been guilty of the crime, high-treason, of which he was charged, and for which he 
ly 


was about to be, illegally aud unconstitutionally, sent into banishment. 

It is well known that the signal for the outbreak was the issuing of warrants for 
the arrest of all the principal leaders of the popular party, on charges of high-trea- 
son, (issued in most cases in blank, to be filled up as occasion might require, ) and 
the violent and brutal manner in which the warrants were executed in the case of 
Messrs. Demaray and Davignon. A person of very high authority has assured us 
that, but for that latter circumstance, he does not believe a shot would have been 
fired. On the approach of the troops under Col. Gore, with the sheriff bearing the 
warrant for the arrest of Dr. Wolfred Nelson, in whose house at St. Denis a large 
number of the peasantry had hastily assembled for his defence, no summons was 
made to surrender, nor was any obedience to the warrant in the hands of the civil 
officer demanded,—which Dr. Nelson has always deciared he was prepared to ren- 
der, well knowing that no one durst or could harm him. The first summons that 
he received was a cannon-ball that killed three men, followed by a second that killed 
two, sprinkling him with their blood and brains. Then only did he give direction 
to fire, for the defence of their lives; and with what effect was proved by the san- 
guinary repulse that the troops sustained. 

Without here recapitulating the events of the struggle, which, notwithstanding 
the entire absence of preparation, would probably, we think, have been successful, 
but for the miserable incapacity and misconduct of Brown, we have said enough in 
this Note to sustain our statement, that there was no plan or intention of a rising 
last winter; and that therefore all the odium which many have been disposed to heap 
on the heads of some of the most gallant and worthy men that live, has been entirely 
unjust and misplaced 

* As for that portion of the movement organized in Vermont by Robert Nelson, 
Cote, and others, for the invasion of Lower Canada, we have certain information 
that every word and act of its leaders were reported to Sir John Colburn; and 
among those who furnished them money, with the most zealous expressions of sympa- 
thy, they little dreamed that some procured the money from Sir John Colburn himself! 
It is not for us to undertake to pass upon these gentlemen the exact degree of con- 
demnation which their attempt may merit—it being their own cause and their own 
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those whose quarrel it more properly was. It appears to have been 
undertaken in a spirit entirely unworthy of a truly good and popu- 
witness such men asa Birge, and others of that stamp ; it 





lar cause 
does not appear to have received any countenance from Mr. Papi- 
neau, who seems to have had no connexion with it; and we are 
confident that it would never have been thus undertaken had Wol- 
fred Nelson been in this country, instead of being chained, by an 
illegal and arbitrary mandate, to the rocks of Bermuda. Of the 
participation in it by American citizens—whether from motives of 
a thoughtless and deluded generosity, a desire of excitement and 
notoriety, or on a cool and mercenary calculation of pay, emolu- 
ments and bounty lands—we have already expressed the strong 
reprobation which it is unnecessary here to repeat. Yet still it 
must be evident that the Canadas are to be retained, yet a little 
longer if at all, only by military force, lavishly and rigorously ap- 
plied. Meantime the whole country runs to waste. Probably not 
less than fifty thousand persons have emigrated to the United States 
within the past year. Industry, commerce—all that can make the 
country happy and prosperous itself, or in any way useful to Great 
Britain—must continue paralysed; and the English people gratui- 
tously taxed a hard-grudged million a year, to maintain a dominion 
which, under such circumstances, must be a burthen instead of an 
advantage—instead of a glory, a disgrace. 

The difficulties for the present are, it is to be hoped and pre- 
sumed, over; and with them the agitation of our frontier will 
doubtless subside. Those persons who have been able to dupe a 
portion of our young and adventurous border population into a 
wild and desperate enterprise, in which the situation of the survivors 
is probably now more to be regretted than that of their fallen com- 





affair. [tis certainly not unnatural that men of spirit and sanguine courage, forced 
thus into exile, under all the circumstances attending their case, and conscious of the 
certain tact that at least four-fifths of the people of Lower Canada were hostile to the 
government, should embark in such enterprises. And it is certainly due in justice 
to them personally to state, that we have been assured by a friend of Robert Nelson, 
speuking on positive knowledge, that he was only induced to undertake the attempt 
of an attack upon the government, by urgent and influential invitations which he 
received from the country itself—he being the only person on the frontier whose 
name was deemed of sufficient popularity for the purpose. These invitations were, 
it is stated, from persons who had heretofore abstained from taking part in their 
political movements—from some who had been cool—others who had even been ad- 
vers*—representing great changes to have been wrought against the government 
by the history of the preceding year, and by Lord Durham’s administration. We 
are assured that that gentleman has in his possession upwards of a hundred strong 
letters of this character. No opportunity was afforded for testing the truth of these 
representations; for, so badly does the affair seem to have been managed by the Pa- 
triots, and so skilfully by Sir John Colburn, that, on entering Canada with a hand- 
ful of men, where there was a perfect preparation for their reception, as for expected 
guests, within forty-eight hours they were overwhelmed by a greatly superior force, 
and compelled to disperse and return. 
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rades—and to send so gallant a band as the forlorn-hope of Pres- 
cott to meeta fate they did not dare to face in person themselves— 
after so dreadful a lesson of experience, those persons are not likely 
again to succeed in a similar criminal attempt. The friends of the 
popular cause must now needs do that which they ought to have 
done before, to wait for the action of the British Parliament and 
people on the subject. Apart from its criminality—on which, with 
our abhorrence of blood and force where other means, with the aid 
of a little time and patience, afford a probability of success, we 
cannot but look with a severe eye, in spite of all the general views 
of the subject expressed in the course of this and of former Arti- 
cles—no mistake could have been greater, than that of thus rashly 
and stupidly interfering when the current of events was already 
setting so strongly, while peacefully, in their favor. What was the 
state of things? 

The failure of Lord Durham’s mission of dictatorship stood con- 
fessed; and having been looked to by the people of England as the 
sole and sovereign panacea by which the diseased state of the Pro- 
vince could be restored to health, the disappointment of those 
hopes was a great step forward towards the preparation of public 
opinion for that result which must necessarily follow, unless some 
adequate means could be devised for the tranquillization and satis- 
faction of the Colonies—namely the relinquishment of them. If 
the descent of such a power from the skies into the midst of the 
conflict of the parties in Canada was ineffectual to restore har- 
mony, what was to be looked for from other attempts or other 
means? Lord Durham’s very unwise and unskilful administration 
of the government, followed by his sudden throwing up of his com- 
mission, plunged the matter into a more difficult state of embarrass- 
ment than ever before—a confusion still worse confounded. It was 
a signal triumph for the popular party, who had witnessed with grief 
and indignation this most extraordinary measure, of sending out a 
vice-regal dictator, with all the terrors and splendors of a despotism 
to awe and dazzle all men into submissive acquiescence with the 
acts of its irresistible wiil, guided by its infallible intelligence. 
Nothing, we think, could justify the ministry in adopting a mode 
of settling or quelling popular discontents so foreign to the ideas 
of the age and the country to which applied, nothing but the con- 
viction of its necessity, as the sole untried expedient, before con- 
cession, that remained to them. We are entitled to take its adop- 
tion as the acknowledgment of such a conviction; and are willing 
to pardon the ministry its absurdity for the sake of our satisfaction 
at its failure. Its effect could not but be greatly to encourage the 
popular party, who raised a shout of rejoicing—not unmingled with 
the laughter of ridicule—over his inglorious departure from the 
land upon which he had descended as a Deus ex machina. They 
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ought then to have waited quietly the result; to have left the 
government to make the best of the impracticability of the state of 
things thus thrown on their hands; and the greatest of follies was 
to relieve them from their embarrassment of what next to do, by a 
renewal of hostilities which a little time and patience would proba- 
bly render entirely unnecessary. 

A great city should be set upon a hill, that its greatness should 
be the more conspicuous; but the little hamlet that would aspire 
to the same elevation makes its insignificance the more manifest 
to all the world. We have long been inclined to look upon Lord 
Durham as a political charlatan ; his Canadian dictatorship has only 
proved him avery peor one. We could never have the slightest 
confidence or respect for a man who, while professing to head such 
a party as the Radical party of England, was well known, by a 
thousand current anecdotes, to be in his personal habits the most 
absurdly aristocratic, haughty and tyrannical man to his domestics 
and dependents, within the United Kingdom. Such a man could 
not be other than a charlatan, with nothing in him but a little clever- 
ness, an excessive vanity, and a ridiculous pomposity. There 
could not be any thing sound, genuine and healthy in such a man. 
We confidently predicted his failure when he disembarked from on 
board the Hastings, in all the imposing magnificence of his osten- 
tation of wealth and power. He had come to a great and a grave 
task, and all this silly gilding and tinsel, while they proved the 
vanity and pride of the man, proved also his total misconception 
of its nature, and incompetency to its performance. And this 
soon became apparent. The first act of the * Pacificator” was to 
banish all] the principal leaders of the popular party, who were 
guilty of the crimes of being dear to nine-tenths of the nation, and 
of having been driven to resistance by the arbitrary and illegal at- 
tack of the violent minority in the possession of the government-- 
thus exasperating the people themselves who were to be tranquil- 
lized, and driving these men into that hostile attitude, on the fron- 
tier of a neighbouring country, which must frustrate all efforts at 
“pacification.” While on the other hand the “Liberal” was 
soon found in more intimate relations with the ultra Tory faction 
of Canada, out of whose long career of arbitrary violence the 
agitations of the country had confessedly proceeded, than any 
former governor. The individual perhaps the most odious to 
the popular party was made Chief Justice of Quebec ; and where 
the partisan corruption of justice had long been one of the 
loudest complaints of the popular party, one of the most vio- 
lent and obnoxious of partisans was placed at the head of its 
entire administration in the Province; in a capacity which gives 
him, as the head of the government party, principal dispenser 
of its patronage, and member of the Executive Council, the 
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admirable plurality of offices, of selecting the objects of pro- 
secutions, instructing the prosecuting officers, packing the juries 
through subservient sheriffs, who hold their offices at will, and try- 
ing the prisoners—with a direct political interest, in each case, in 
the issue. The appointment of James Stewart as Chief Justice of 
Quebec, Mr. O'Sullivan, Chief Justice of Montreal, Andrew Stewart 
Solicitor General, with Mr. Ogden for Attorney General, could not 
fail to irritate the popular party in the highest degree; and was cer- 
tainly aggravating the difficulties of a task which already needed 
no such increase, that of assuaging the excited and bitter discon- 
tents of that portion of the people whose immense preponderance 
of majority was indisputably attested by the results of the two last 
general elections. 

In the second place, his course in relation to Wolfred Nelson and 
the other exiles to Bermuda, proved him utterly incompetent to the 
high duties of such a position. Even on his own garbled and per- 
verted showing, he stood convicted of a high-handed stretch of 
power, beyond the limits equally of the law, the constitution and 
his commission; for which he was most justly held up to the rebuke 
of the Parliament and people of England, by the indignant elo- 
quence of a Brougham,—of whose career this was one of the 
finest acts; and which, at all the hazards of the consequences to 
ensue, Lord Durham’s best friends were forced to disavow. The 
act itself showed the weakness and ignorance, as its attendant cir- 
cumstances showed the meanness and duplicity, of the man. The 
letter of Nelson and Bouchette, referred to above, convicts His Ex- 
cellency of one of the most miserable and mean of falsehoods, which, 
we doubt not, Lord Brougham will not forget, when the former 
comes to render his account of his stewardship. General opinion 
has excused what has been regarded as an inconsiderate extension, 
beyond the strict line of formal and legal right, of a power sup- 
posed to be unlimited,—on the presumption that it was really, as it 
professed to be, an act of generous clemency, adopted with the best 
of motives and in the fairest spirit. But how does the truth turn 
out? Instead of a voluntary confession of guilt on the part of these 
gentlemen, with an appeal to his mercy—it proves that they were 
repeatedly and urgently appealed to themselves, by an agent of the 
government, to do an act of magnanimous self-devotion for the sake 
of their country and their fellow-prisoners, to allow Lord Durham 
to release the latter from their protracted incarceration, and to com- 
mence the work of reform, for which the finest promises were made 
—that they were assured that no harm was intended themselves, an 
assurance of which they knew the subtle treachery only on receive 
ing the order for their banishment, on which their indignation burst 
strongly forth—that it was only by garbling the paper they were 
thus prevailed upon to sign, that he was able to make any show of 
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pretext for his assumption of their acknowledged guilt of high-trea- 
son—and that, instead of his reluctance to bring them to trial pro- 
ceeding either from clemency to them, or from fear of the political 
prejudices of jurors, the Attorney General had not, within the seven 
months of their incarceration, been able to procure evidence even 
to convince himself of their guilt! We leave Lord Durham to ex- 
tricate himself as he best may from the predicament in which he 
has thus gratuitously involved himself. 

A great many Americans appear to have been marvellously fas- 
cinated with the condescension and civilities of ‘*His Excellency 
the Governor General.’”’ We confess that if he does not seem to 
have managed any of the other functions of his ambitious and noble 
mission with remarkable skill, he does appear to have very shrewd- 
ly apprehended one common foible of a large portion of our 
republican travelling ‘‘good society,” the adoration of rank and 
grandeur,—and to have played upon that string (it being so essen- 
tial a point to generate a favorable public opinion in the Union) 
very freely, if not over delicately. But for our own part, not hav- 
ing formed one of the thousands who have flocked to Canada this 
year —and having no violent passion for military reviews, and magni- 
ficent services of plate, nor for being hunted up by aides-de-camp in 
hotels to be invited to the honor of a tea-drinking with the Lady of 
one of the haughtiest scorners of democratic canaille in Christendom— 
we have not been drawn within the enchanted circle of this peculiar 
fascination. And we must therefore claim the liberty of looking, 
undazzled, from a distance upon all this fine show—this aristocratic 
ostentation—these body-guards, and this vice-regal style and state— 
these self-contradicting excesses of a condescension which is cer- 
tainly any thing but hospitality—and of pronouncing the whole 
spectacle, in connexion with the political pretensions of the Radical 
Lord Durham, one of the most ridiculous of follies and most im- 
pudent of quackeries. 

We have gone a little out of our way to speak thus freely of the 
late Governor General, in order that at least one just and honest 
opinion in relation to him and his conduct, may issue to England 
from the American press, which seems to us to have most egre- 
giously misappreciated and overrated the man whom they have— 
in return fora few candied flatteries to the particular vanity of a few 
individuals, and to our general vanity as a nation—loaded with a gra- 
tuitous prodigality of adulation equally ridiculous and mortifying in 
our eyes. It isscarcely necessary to say, that it expresses only our 
individual views, without reference to the sentiments of any that 


may surround us. 
There remain but one or tw9 points more to which we propose to 
allude in this Article, which has already extended to too great a 


length. 
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With respect to the prisoners taken in the late ill-advised attempts 
at invasion, we trust that the British Government wi!] deal with 
them with that generosity and clemency befitting its own character 
and the spirit of the age. Rash, guilty, as those deluded men may 
have been, yet we do not conceive that they can rightfully be treated 
as pirates, or on any other terms than as prisoners of war. How- 
ever criminal in relation to the laws of their own country their con- 
duct must be regarded—-however it may have severed all bonds 
connecting them with their own government, and entitling them to 
its protection—-and however the latter may have felt itself con- 
strained to repress their lawless proceedings, by disavowing them, 
and cautioning them against relying on a delusive hope of its pro- 
tection or interference in their behalf—yet we caution the British 
authorities (whose determination at the date of this Article remains in 
suspense ) against vielding tothe clamor for the blood of those men 
raised by the rabid fury of some of the Tory organs. They can 
never cement the union of their colonies with the mother-conntry 
by blood. They can have no more right to treat them otherwise 
than as prisoners of war, than Don Carlos had in relation to the 
English prisoners taken in arms against him on the Spanish soil. 
The cases are precisely analogous, so far as it respects the rights of 
the prisoners. ‘Their enterprise being tolerated or discountenanced 
by their own government, does not affect their rights in relation to 
the government whose prisoners they may have become. And if 
Great Britain interfered in the case of the prisoners of Don Carlos, 
to insist on the treatment of fair prisoners of war being extended to 
them, it, at least, has no right to apply any other principle to these 
unfortunate men. Rebellion is not piracy, though it may be high- 
treason; nor can the volunteer assistance of foreigners to a rebel 
cause—misguided and thrust forward into the post of danger by artful 
men who shrank from leading them there, and excited by false repre- 
sentations, and appeals to natural sympathies neither ungenerous nor 
unworthy—rightfully, in this age at least, subject them to the treat- 
ment of murderers and pirates. At any rate if they are treated with 
the severity now threatened, we have no doubt that it will, instead 
of striking a panic, immediately kindle an excitement which no 
efforts of our Government can repress, and which will entirely neu- 
tralize the beneficial influence of its recent course, and of the recent 
examples of the disastrous failure to be expected in all similar en- 
terprises, so inauspiciously undertaken and so miserably executed. 

There remains but one more of the topics to which we have pro- 
posed to allude at present—the arguments by which some of the 
friends of the Patriots attempt to appeal to motives of interest on 
our part, to aid their efforts to establish their independence. They 
speak of the danger to the tranquillity of the Union, of the vicinity 
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of the English power; and say that our own Revolution will never 
be complete, nor the full benefit derived of that important feature 
of our national system, our geographical separation from all the 
great European powers—so long as England stretches her arms 
along our whole line of northern frontier. That her principal ob- 
ject in striving to maintain her colonial dominion on the North 
American continent is to have that strong hold upon us, to enable 
her to take advantage of those agitations, and probable dissolution 
of the Union, which she expects to grow (especially under her fos- 
tering stimulus) out of the question of slavery. That the Canadas 
now afford an asylum for vast numbers of fugitive slaves; the trans- 
mission of which to the frontier is carried on, as a regular system, to 
an extent greater than is known or imagined by us—under the 
encouragement of the British Government, which is very glad to 
incorporate them into its black regiments, as the only soldiers on 
whom, from the necessity of their position, it can implicitly rely, 
whether as against us or against its own discontented subjects. 
That by the independence of the Canadas, and their incorporation 
with our Union, an end would be put to this state of things; the 
expensive system of fortifications and custom-houses along our 
northern frontier would become unnecessary; we should be secure 
of the free navigation of the St. Lawrence, with a vastly increased 
trade with the people of those Provinces, to the developement of 
whose resources the acquisition of their independence would afford 
a strong stimulus,-—-with other arguments of a similar character. 
Such are the appeals employed, to seduce us from the plain path 
of duty dictated to us by the highest considerations of national 
honor and good faith—not destitute of plausibility, though entirely 
unsound. We have no such apprehensions of the views of Great 
Britain in relation to our Union. We have before sufficiently 
shown the entire coincidence of interest, on the part of the people 
of England, with our own policy of peace and commerce; nor 
should we consider the perfect safety from any possible danger of 
another war with England which is now secured to us by the best 
of all guarantees, her own interest, to be at all increased by the 
withdrawal of the geographical facilities for attack which her pos- 
session of the Canadas may afford. The security being perfect and 
satisfactory in its present form, to seek to increase it would be but 
a work of supererogation. And as for the idea of a prospective 
annexation of the Canadas, as free republics, to our Union, we see 
but little to recommend it to favor, and many cogent reasons against 
agitating or entertaining such an idea. It is from other motives 
than a spirit of hostile intrigue against the Union that this abdue- 
tion of slaves is carried on. When the course of events shall bring 


about, by proper means, and the consent of the mother country, 
what all parties concede to be after all but a question of time, the 
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independence of the Canadas, we conceive that neither their pros- 
perity and happiness, nor our own, would be promoted by an union ; 
which would require on our part an amendment to the Constitution— 
according at least to the views of the State-Rights school now hap- 
pily prevalent in this country, and daily extending and strengthen- 
ing their influence--an amendment not likely to gain the assent of 
two-thirds of the States. And while the questions of the navigation 
of the St. Lawrence, and the harbouring of fugitives from justice 
or service, could easily be satisfactorily arranged without an union, 
the manifest common interest of both, the spirit of the age, and the 
ascendency, in both, of that popular will which can never in an in- 
dustrious and commercial republic be in favor of war, will afford an 
ample guarantee against any danger of hostile collision between 
the two. This is, however, all prospective and speculative; and 
we allude here to these ideas, only in refutation of the argument 
that it is even for the interest of this country—having sufficiently 
considered the question of its dutz, en the higher grounds of national 
honor and good faith—to connect itself with the cause of the inde- 
pendence of the Canadas, by taking part in the contest to be waged 
for its achievement, with a view to the supposed advantages to be 
derived from their annexation to our Union. 


THE DIVER. 
FROM THE GERMAN OF SCHILLER, 
By the Author ef “ Pocahontas.” 


‘* Wno’LL venture it among ye all, my knights and pages brave, 

A plunge into the darksome depths of yonder boiling wave! 

A golden goblet, rich with gems, I cast into the deep, 

He who will dive and bring it thence, the shining bow] may keep.” 


Thus speaks the king, and from the cliff, that flings its rugged pride, 
In sullen majesty above Charybdis’ howling tide, 

A glittering cup of burnished gold he hurled into the sea, 

‘Who is there, then, I ask again, will fetch that bow] for me?” 


The knights and pages hear his words, yet answer none is given; 

They gaze upon the raging sea, then on the smiling heaven, 

And no one cares, for golden bowl, to tempt that yawning grave,— 

A third time speaks the king: “ How now! will none the venture 
brave i 
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But all were silent; when a page, of free and gentle blood, 

And gallant mien, stept forth from where his tim’rous comrades 
stood, 

Undid his silken sash, and cast his broidered cloak away, 


Ladies and lords, in wonder great, the noble youth survey. 


And as he neared the rocky verge, and gazed upon the main, 
Each wave she drank Charybdis gave, loud-bellowing, back again ; 
And still with sound like booming peal, from distant thunder given, 


Forth, forth, from out the black abyss, the rushing stream is driven. 


It bubbles up, it gurgles forth, it hisses and it roars, 
As when on raging fire a stream of gushing water pours ; 
Wild sheets of foam shoot up to heaven, waves dash into the air, 


As if old Ocean’s pregnant womb another sea would bear! 


At length the stormy Power is laid, and through the foamy rack, 
Down, down, as if to hell, there yawned a gaping gulph of black ; 
And ever as the boiling waves that whirling vortex near; 


Sucked far adown its darkling depths, their waters disappear. 


Now quick, or e’er the swell roll back, the page looks to the sky, 

Breathes forth a hasty prayer, and then—that wild and warning 
cry ! 

The greedy surge has swept him down, far, far from mortal ken, 


And over him mysteriously the waters close again. 


And now above the water-gulph the waves are calm once more, 

From Ocean’s sullen depths alone upsounds the hollow roar, 

‘‘ Now, fare thee well, high-hearted voutl.,”’ thus lords and ladies 
cried, 

While still, with deep and deeper moan, howled dark Charybdis’ tide. 


“‘Cast in thy kingly crown, and say, ‘whoever brings it me 

Shall wear it too, and in my stead shall Lord and Sovereign be.’ 
The costly prize seek him who lists ; for who may live to say 
What hidden things that prison-deep shrouds from the light of day? 


There many a gallant argosie has sunk, to rise no more, 

A shattered keel, a shivered mast, are all the waves restore.” 
And still with ceaseless tempest-roar, like voice of winter blast, 

Loud and more loud that ocean-strife its deafening din upcast. 


It bubbles up, it gurgles forth, it hisses and it roars, 
As when on raging fire a stream of gushing water pours ; 


- v 
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Wild sheets of foam shoot through the air, waves thunder toward 
heaven, 
As forth from out the black abyss the billowy tide is driven. 


And see, upon the flood’s dark breast a streak of silver gleam! 
A snow-white neck ! a nervous arm divides the rushing stream: 
’Tis he! and lo! with gesture glad, aloft in his left hand 


He bears the dear-won bow], and gains at last the long’d for land. 


Long, !ong and deep, the swimmer breathed ; then hailed the glorious 
light. 

Exultingly they welcomed him, both lord and lady bright. 

“He lives ! from out the whirlpool’s depths, from outa wat’ry grave, 

Right gallantly has he prevailed his soul alive to save.” 

He comes! the joyous crowd gives way. He sinks unto his knee, 

And to the king presents thecup. The king —well pleased is he— 

Signs to his daughter fair, and she steps forth with gentle smile, 


And fills the cup with sparkling wine; and blushes still, the while. 


“Oh king! let him rejoice who breathes in rosy light above,” 

(Thus speaks the youth:) “In yonder gulf what living horrors 
move ! 

Let no man tempt the gracious Gods, and dare the impious sight; 


In mercy they have covered it beneath eteryal night! 


‘‘Down was I dragged with lightning speed; and from some deep 
sea cave, 

Drove forth against me, as I sank, the whirl-stream’s raging wave ; 

It seized me with resistless force, it dashed me round and round; 


In giddy circles sweeping on, far through that vast profound. 
‘TI cried to God, at utmost need, to rescue me from death, 


And lo! a sharp rock’s salient point, projecting from beneath; 


Flse had it fallen into the depths of that unfathomed waste. 


I grasped it; there the goblet hung, on pointed coral cast, 


“For still the purple darkness lay, beneath me, mountain deep ; 

And there, although to human ear all sounds for ever sleep, 

The eye revolts at monstrous forms, and shudders to behold 

Newts, dragons, snakes, and loathsome things, to shapeless masses 
rolled. 


‘It teems, that hideous ocean-hell, with black and frightful swarms, 
There giant polypi stretch forth their thousand slimy arms 
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There looms th’ unwieldy cuttle-fish, there haunts the stinging ray, 
And grinds his teeth th’ insatiate shark, hyena of the sea. 


*¢ And there I hung; and on my heart with conscious horror smote 
The dreadful thought, that there, alone, from human aid remote, 
In the vast ocean-solitude I clung, in helpless dole, 

Amid that noisome cavern-spawn, the only conscious soul. 


“And while I shuddered at the thought, crept some huge creature on, 
It moved a hundred joints at once—it snapped at me—’twas done! 
Blinded with fear I loosed my hold, and then the whirlpool’s might 
Seized me, but haply swept me up, to safety and to light.” 


Marvelled the king; and soothly said: “The goblet is thine own; 
This costly ring, too, shal] be thine, enriched with precious stone 
If once more thou wilt venture down, and bring me word again, 
Within Charybdis’ deepest cave what wonders may be seen.” 


With softened heart the daughter heard, and spoke, in fluttering 
tone: 

‘** Father, forbear this cruel sport! Bethink thee, he has done 

What no one dared: and if thy heart’s wild wish thou can’st not 
tame, 


Let some among your knights step forth, and put the page to shame.” 


The king has snatched the goblet, and has dashed it in the sea,— 

‘“‘ Fetch me that bow! once more,” he cried, “and thou shalt be 
to me 

The first among my belted knights—ay. more! as wedded wife, 

This very night, shalt her embrace, who pleads to save thy life!” 


It kindles in his inmost soul, it lightens from his eye ; 

He sees her blush, that lovely one; he hears her wistful sigh ; 

He marks her cheek fade deadly pale; she sinks! The youth is 
gone! 


In death or life, that costly prize must soon be lost or won. 


They hear the thund’ ring ocean-surge, they note its backward 
sweep; 

And fair young eyes, bedimmed with tears, look out o’er that lorn 
deep: 

They come, they come, the lone sea-waves, they swell and they 
subside , 

But no sea-wave brings back the youth, to claim his ling’ring bride! 
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POLITICAL PORTRAITS WITH PEN AND PENCIL. 


No. XI. 


' 


BENJAMIN FRANKLIN BUTLER. 


THERE are but few men, indeed, of whom we would say, that 
they do honor to a great party. We are not prone to the common 
habit of the day, of exaggerating:the merits or importance of indi- 
viduals, in comparison with that stupendous thing, a mass of aggre- 
gate millions. It is an honor, according to our conception, to any 
man, to belong to the Democratic party, if it be in sincerity of heart, 
and with a liberal expansion of views to the comprehension of the 
grand, harmonious, simple, and sublime truths of its political faith. 
But if in any sense allowable, we know no individual, prominent 
among the public men of the day, to whom—for all the best quali- 
ties of heart and head, and a transparent purity of conduct in all the 
relations of life—we could more sincerely apply the expression, 
than to the subject of the present sketch. We have heard this 
opinion so often expressed in private, by political foes as well as 
friends, whenever brought into personal relations with Mr. Butler, 
that we feel perfectly justified in thus giving this public expression 
to it, rather as a matter of general consent than as any tribute of 
individual sentiment. 

Mr. Butler’s life presents none of those striking points, of con- 
nection with great events of national history, or of adventurous 
incident, which have lent their interest to some of the biographical 
narratives we have already presented in this series of Political 
Portraits. Though he has never yielded to any in the ardor of the 
interest he has always felt in the political contests of the times, it 
has only been within a recent period that he has suffered himself to 
be drawn from the retirement of private and professional life, to 
bear a conspicuous part on the public stage, in the stirring drama 
of our national politics. His way of life has therefore flowed on, 
like an even and unruffled stream, gathering its quiet depth of 
volume from a thousand springs unseen to the public eye; and 
though scarcely perhaps noticed by the stranger whose admiration 
is rather attracted by the more picturesque wildness of the moun- 
tain torrent, yet diffusing a daily beneficent utility to the dwellers 
upon its tranquil borders, and an object of a far higher admiration 
to the more judicious eye that can better appreciate true excellence. 
Having risen from a humble beginning, by the quiet but zealous 


exercise of those qualities which, similarly applied, can never fail 
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to command a similar success, industry, self-cultivation, integrity, 
and purity of life, his career presents one of those pictures best 
illustrative of the spirit of our institutions, and best calculated for 
a useful example and encouragement to others. 

Mr. Butler is a native of Kinderhook, Columbia county, New 
York, and is therefore a fellow-townsman of his early and fast 
friend, the present President of the United States. For the sake 
of precision it may be worth while to distinguish, that he was born 
(December 14th, 1795,) in that part of the town bordering on the 
river, usually known as Kinderhook Landing, though recently set 
off a separate town, by the name of Stuyvesant. His parents were 
both from Connecticut, and are both now living, in the enjoyment 
of a healthy and honored green old age. The subject of the pre- 
sent memoir is their eldest son. Mr. Butler’s parentage has this 
peculiar interest, that those who know him find no difficulty in 
recognizing in his character, illustrated by his life, the traces of the 
different influences which his genealogy was calculated to combine 
in its formation. 

His father, Medad Butler, was born in Branford, Connecticut. 
The grandfather of the latter, Jonathan Butler, was one of two 
brothers, Irish adventurers, who came to Connecticut in about the 
year 1710; and who may therefore be regarded as the earliest pio- 
neers of that stream of emigration from the land of generous hearts 
and ardent temperaments, which has since poured its wealth over 
the whole extent of our country, and proved one of the most valu- 
able elements of its growing prosperity. He married a descendant 
of the original Puritan settlers of that Colony. His son, Ezekiel, 
married Mabel Jones, a lineal descendant of Colonel John Jones 
and Catharine, a sister of Oliver Cromwell. This Colonel Jones 
was one the Regicide Judges, and after the Restoration suffered 
the penalty for that act whose stern glory shall immortalize the 
names of all who participated in it, by being beheaded for High 
Treason. His family came to Connecticut, and many of his 
descendants are to be found in different parts of the United States. 
Such a descent, of the Irish stock, combined with the Puritan—the 
latter taking its origin from that stout and high-hearted bench of 
judges who inflicted the just doom of a nation’s vengeance ona 
tyrant who had dared to deserve its awful wrath, and directly from 
the side of Cromwell himself—harmonizes well with the quiet ardor 
of temperament, the calm firmness of purpose and clearness of 
judgment, the chastened enthusiasm, the strict purity of religious and 
moral principle, and the unwavering devotion to the great truths 
of democracy and freedom, which combine to characterize Ben- 
JAMIN FRANKLIN Butter. 

His father, after serving an apprenticeship, in New Haven, toa 
scythe-maker, emigrated, in 1787, to the State of New York; and 
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engaged soon after in mercantile business, first at Claverack, and 
afterwards at Kinderhook Landing, in connection with Stephen 
Hogeboom, then a Senator in the Legislature of the State, and 
whose name is well known, as one of the most venerated patriarchs 
of the Democracy of the State, having been, in fact, in connexion 
with George Clinton, one of the original founders of the Democratic 
Republican party of New York. 

Mr. Butler’s father has always been a remarkably active and public- 
spirited man; has occupied aseat in the Legislature; and has been 
for the last fifteen years one of the County Judges for Columbia 
county. In the course of his business, which was of the most mul- 
tifarious character imaginable, his eldest son Benjamin from a very 
early age became an invaluable assistant; and as book-keeper, 
store-keeper, tavern-keeper, farmer, in addition to the business of 
‘forwarding,’ as owner of a line of Hudson river sloops, in all which 
departments he was factotum in general, he early acquired those 
practical habits of method, industry, and activity, together with an 
intimate acquaintance with all descriptions of the people, which has 
since proved invaluable to their possessor in a different profession 
and a more elevated sphere of life. 

The common schools in that part of the country being, at that 
period, in a very low state, his father, who had had the advantages 
of the better school system already in operation in New England, 
when his eldest son was about six years old, succeeded, by great 
exertion, in establishing a New England teacher in Kinderhook ; 
and until the excellent common school system of New York went 
into operation in 1813, kept up the school mainly, if not solely, by 
his exertions,—having been in the habit, for many successive years, 
of paying all the school-bills in advance to the teacher, and taking 
on himself all the trouble and risk of collecting them from the in- 
dividuals, as well as chance might enable him in the course of his 
miscellaneous business. 

From the earliest age Mr. Butler was passionately fond of read- 
ing. His father possessed but few books,* nor did the neighbourhood 
afford many more, but all such as could be found and obtained by 
him were read with avidity. This taste, with the exhibition of an 
unusual capacity, and especially of a very remarkable memory, 
soon made him an object of particular attention to his teacher. He 
commenced Latin as early as the age of seven. He continued at 





* Among these few, it may not be immaterial to mention, were the Works of Ben- 
jamin Franklin, which fastened on the mind of their reader with a peculiar force. 
The remark will be readily believed which we have heard from Mr. Butler himself, 
that to the influence of that book and that name he ascribed, more than to any other 
cause, the formation of his character in the particular mould which it assumed, and 
of those habits of mind, and general views of men and things, which have given 
direction to his subsequent career in life. The incident, slight as it is, may not be 
without its utility to parents who may regard the hint as worthy of attention. 


‘} 
if 
' 
4 
{ 
| 
| 
| 








36 Political Portraits——No. XI. { January, 


school till the age of fifteen, though during the last five years of 
that period, at least half of his time was -spent out of school, in 
assisting his father in his business, as already alluded to above. 
Latin and Greek, with a little French, and mathematics to no 
greater extent than the earlier rudiments of arithmetic, formed the 
bulk of the studies of this period, in which he was very assiduous 
and successful. 

On leaving school, in May, 1811, his father’s circumstances not 
enabling him to send him to college, Mr. Van Buren, who was his 
father’s personal and political friend, entertaining a high opinion of 
his capacity, took him into his office, at Hudson, as a law student. 
To diminish the expenses which could not easily have heen met by 
his father, without injustice to his other children, Mr. Van Buren, 
after a short trial of his services in the office, received him into his 
own family ; in which Mr. Butler continued to reside, for the most 
part, throughout the period of his studies, and in fact for some time 
afterwards, till his own marriage, in the year 1818. Thus was 
formed a friendship, founded on intimate and long familiarity, 
mutual confidence, respect, and attachment—-combined, on the part 
of the subject of our memoir, with an ardor of gratitude equally 
honorable to both—which the progress of time could only serve to 
develope and confirm. 

The period of his clerkship as a student of law was spent in zeal- 
ous assiduity to his profession, and to the general cultivation of his 
mind. Being for the first time placed in a situation affording ample 
means for the indulgence of his early passion for reading, the first 
two or three years were devoted by him, in addition to the regular 
duties of the office, chiefly to miscellaneous literature; and the 
range of his reading was very extensive and various. But after he 
commenced to address himself seriously to the duty of studying the 
Jaw, he did so with a determination and industry rarely surpassed. 

These pursuits and studies did not, however, prevent his taking 
a very earnest interest in the high political excitements that agi- 
tated the public mind at that period. An ardent democrat from the 
earliest opening of his mind to the perception of the great princi- 
ples involved in the contest of parties, his penindulged itself freely, 
and was wielded with no slight degree of energy and eloquence, in 
the columns of the Democratic paper of Hudson, the “ Bee,” in 
support of the war, and of the administration of James Madison. 
And when at a later day he took his seat in the Cabinet of the late 
President of the United States, it was not an unpleasing reminis- 
cence, that one of the earliest productions of his pen had been an 
animated eulogy of which the following was, substantially, the com- 
mencement. We give it as a not uninteresting instance of the con- 
firmation of the early impressions of youth, by the mature judgment 
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of manhood, in relation to the same individual, on a closer inspec- 
tion, and a different and more arduous theatre of action: 

“ Among those who, during the late war, have contributed to sustain the character 
and exalt the glory of the nation, while they have secured for themselves the appro« 
bation and applause of their country, ANDREW Jackson is pre-eminently conspicuous. 
Bold and enterprising, to an extraordinary natural sagacity he adds an energy of 
character which enables him to triumph over every obstacle and find resources in 
every emergency. Undismayed by difficulties, regardless of reputation, and unawed 
by clamor, he is influenced alone by his duty to the State, and in the course which 
that duty is designated, he is indefatigable, vigorous, and successful.” 

The same pen, set to the same task, would probably employ, at 
the present day, terms not materially different from the above. 

On Mr. Butler’s admission to the Bar, in 1817, as an attorney of 
the Supreme Court and solicitor in Chancery, Mr. Van Buren, then 
Attorney General of the State, and resident at Albany, received him 
into partnership in his professional business; which connection 
subsisted till the appointment of the latter to the Senate of the 
United States, in December, 1821—with the exception of a interval 
of a few months in 1819. This temporary separation was caused 
only by private reasons which it is of no importance to explain, 
though honorable to both, as evineing the greater solicitude felt by 
each for the interests of the other than for his own. That interval 
was spent by Mr. Butler at Sandy Hill, Washington County, when 
he was induced to accept a flattering and advantageous office of the 
presidency of a bank, owned by Mr. Barker, of New York, and con- 
ducted in connexion with the larger banking institution in the city of 
New York managed by the latter in person. Mr. Butler, whose re- 
cent marriage connected him nearly with Mr. Barker, had already 
shown himself a decided advocate of free banking; and had writ- 
ten a pamphlet on the subject, in which he urged forcibly the same 
general views of the true principles of republican freedom and of 
sound political economy, which are now becoming much more ex- 
tensively popular in that State. It is rather a remarkable circum- 
stance, that the individual now the most distinguished in that State, 
as the advocate of those liberal and wise views to which Mr. Butler 
has been consistently attached from the outset of his career, was at 
that time the very author of the celebrated Restraining Law, recently 
repealed, against which the pamphlet here alluded to was directed,— 
though we by no means would imply, in the credit to which this 
circumstance may entitle the one, any corresponding discredit upon 
that other, most upright, wise, and honest statesman. His accept- 
ance of the presidency of the Washington County Bank, an incor- 
porated institution, does-not in the least impugn the consistency of 
his views on this subject. By a clause of the Restraining Law, Mr. 
Barker had been prohibited from maintaining his private bank, twu 
years being allowed him for the settlement of its affairs. The restric- 
tion was, however, easily evaded by him by the purchase of nearly 
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the whole of the stock of the chartered institution referred to; which 
was thus, when its charge was offered to Mr. Butler, to all intents 
and purposes, a private one. The failure of Mr. Barker’s experi- 
ment is well known,—a failure by which those banks of our own 
day which we see unwisely attempting to combine a mercantile with 
their proper banking business, would do well to take caution. Mr. 
Barker failed asa banker, because he combined with that character 
the incompatible one of a merchant. The fall of his ‘* Exchange 
Bank” dragged with it, of course, that of its subordinate branch ; 
which, in fact, was already in such a situation on Mr. Butler’s first 
assuming its management as to be compelled to suspend specie pay- 
ments very shortly afterwards. This event restored Mr. Butler to 
his profession, though before he left the bank, by great exertions 
and care, its credit was restored and specie payments resumed. 

Immediately on his admission as counsellor, in 1820, Mr. Butler 
began to appear as an advocate in a}] the higher courts of the State. 
Mr. Van Buren, “ with a liberality as rare in itself as it was useful 
to its object,”’ (to quote an expression of the latter) gave him 
every opportunity of appearing prominently and to advantage in 
the argument of cases,—sometimes at his own expense; and when 
his increasing public engagements, on another stage of action, took 
him from the Bar, much of his professional business naturally 
devolved upon Mr. Butler. 

We have heard the oceasion of Mr. Butler’s first appearance in 
the Supreme Court described, ( January, 1821,) and it is not unde- 
serving of notice. He was the attorney in the cause, with Colonel 
Burr and Mr. Van Buren, against the celebrated Mr. Henry, then 
at the head of the Albany Bar, and one of the most eminent lawyers 
in the State. The case turned on recondite questions of black-let- 
ter learning and such was the impression made by Mr. Butler’s 
argument, that neither of his distinguished senior eounsel thought 
it worth while to speak in the cause, which was gained single- 
handed by the young advocate whose first effort was thus so ardu- 
ous and so honorable. His first cause in the Court of Errors was 
also won, in the next year, in a similar single combat with the same 
powerfal antagonist,—Mr. Van Buren, who had argued it in the Su- 
preme Court below, having, on his own withdrawa! from practice, 
advised his client to entrust it to Mr. Butler’s hands. This success 
placed Mr. Butler at once in the front rank of the profession. His 
practice has ever since been very extensive and important; and in 
the Court of Errors, especially, has been ( with the exception of the 
period when the Revision of the Laws withdrew him from the courts ) 
perhaps as much as twice or thrice that of any other individual. 

In February, 1821, he was appointed the District Attorney of the 
city and county of Albany. This office, involving the duties of 
criminal prosecutor, was an Jaborious though useful school, as he had 
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constantly to appear against many of the ablest members of the 
profession, and never (with the exception, we believe, of but a 
single instance) associated with himself any other assistance. 
With respect to his manner of discharging the delicate functions 
of this office, which he resigned in March, 1825, we feel at liberty 
to transfer from the minutes of the Court of Common Pleas, to the 
publicity of the present notice, the following extract from the letter 
in which the court accepted his resignation: 


* We accept your resignation, but at the same time regret that the occurrence of 
events has rendered it necessary for you to tender it. 

“ And as you are now about to retire from an office you have held with so much 
honor to yourself and satisfaction to the community; we avail ourselves of this 
opportunity of expressing the pleasure we derive from the reflection, that the trust 
reposed in you, as public prosecutor, has been so faithfully discharged. And were 
we permitted to indulge in the gratifying reflection that we also had been successful 
in any effort to discharge owr official duties, we yield it to you, as a just tribute, to 
say, that it is to your candor and ability we are indebted for much of that success. 

“ From the opportunity we have had of correctly estimating your services for the 
citizens of this county, we take the liberty to say, on their behalf, that their laws 
have been fully supported, and in you, their taste, their morals, and their reputation 


have had a zealous advocate. 
* But, sir, more especially are you enabled to congratulate yourself, that those whom 


your duty has required you to conduct to the bar of justice, have reason to be grate- 
ful to you for the opportunities you have afforded them for a fair and impartial trial. 
This reflection must be peculiarly gratifying inasmuch as it is not enjoyed by all. 
For the desire to succeed in a cause, regardless of the means, appears to be the 
strongest passion in the heart of an advocate, and the last and most difficult one, in the 
whole progress of refinement, to subdue. But in no one does this appear more 
odious than in a public prosecutor. ‘This great moral conquest it appears you have 
accomplished ata very early period of your life. We have witnessed, with pleasure, 
the scrupulous regard you have always had to the means—that they should be no 
less worthy than the end. While on the part of the people your end and aim were 
justice, except that, you surrendered all to the unfortunate prisoner.” 

In November, 1824, Mr. Butler was appointed, together with two 
other distinguished lawyers, to the arduous charge of the revision and 
codification of all the statutes of the State of New York. In this 
duty, of which Mr. Butler performed the largest part, he was en- 
gaged more or less nearly five years; two of which were so exclu- 
sively devoted to it as to compel him to discontinue his appearance 
in court, as well as his other professional labors. With what signal 
ability this colossal task was discharged, has long been considered 
established by the almost unanimous opinion of the bar, the bench, 
and the public at large, of that State. 

Chiefly with reference to this work Mr. Butler allowed himself 
to be nominated by his political friends, in 1827, for the office of a 
Member of the Assembly from Albany, and after a sharp contest 
was elected. In this capacity an immense labor devolved on him, 
of explaining and advocating the different sections of the new code ; 
in which he had, ot course, to encounter single-handed all the 
objections to be urged from different directions against separate 
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portions. A similar charge was performed in the Senate by his 
colleague in the Revision, Judge Spencer. In this position Mr. 
Butler gained very high honor. The Statutes, as offered by the 
Revisers, were in very rare instances altered by the Legislature, 
except on their own motion, to adopt amendments suggested by 


themselves; and it was computed that at the regular session, in 
January, and an extra session which was held for the exclusive 
purpose of discussing this subject, Mr. Butler had to make not less 
than five or six hundred speeches, in encounter with the ablest 
antagonists, embracing the widest scope of inquiry into all the 
principles of Jaw and practice necessarily involved in so extensive 
a system of codification. 

In 1829 he was appointed by the Legislature one of the Regents 
of the University ; which, however, lie resigned in 1832. In 1833 
he acted as a commissioner on the part of the State of New York, 
to settle the long disputed controversy between that State and 
New Jersey in relation to their boundary line, which was thus after 
a dispute of half a century brought to a satisfactory termination. 

In November of the same year, 1833, he accepted, at General 
Jackson’s very urgent request, the office of Attorney General of the 
United States, though he had before declined all the previous very 
honorable offers that had been made to induce him to come to 
Washington.* This office was so directly connected with his pro- 


* We cannot omit in this place quoting the following letter addressed to Mr. But- 
ler, on the occasion of his leaving Albany to assume the office of Attorney General 
at the seut of government, by a large number of the most respectable and eminent 
citizens of the former place, not only of all ages and professions but of all parties. 
A volunteer tribute of such a kind, proceeding from such a source,—and not usual 
on similar occasions, constitutes a higher testimonial to the elevated purity of char- 
acter and life which could alone have elicited it, than any other public honor could 
ever afford : 

Auzany, November 26, 1833. 

“Si: Your friends and fellow citizens have heard with much concern that you 
are about to leave a city in which you have resided many years, and in which you 
commenced an honorable career of professional distinction and public service, to fill 
a highly important office in the General Government. We cannot suffer you to 
depart from us, without expressing to you our high estimation of your character and 
talents, and our regret for the loss of our personal intercourse with you, and your 
valuable services in our benevolent institutions, and in relation to the interests of our 
city and the State. 

“ Yet it is grateful to us to say, that our regret is mitigated by the reflection that 
you are to be removed to a sphere of wider usefulness, and greater distinction, in 
which we hope the moral qualities and intellectual powers the developement of which 
we have witnessed with interest and pleasure, will prove beneficial to our common 
country, and promote your own reputation and welfare. 

“ With the solicitude for you naturally produced by the change you have made, 
is mingled a confidence that your public life will ever be characterized by that love 
of justice and truth, that moderation and prudence, which have won our esteem 
and regard, and which we hope will safely guide you through the uncertain future. 

“We part with you with the warmest wishes for your public usefulness and 


personal happiness.” 
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fession, and was pressed upon him in a manner so flattering, that 
he did not feel at liberty to obey his own inclination and his own 
interests, which would alike have prompted him to decline it. It 
involved very considerable pecuniary sacrifices; but in the struggle 
in which General Jackson was then engaged with the Bank of the 
United States, he considered the President entitled to the support 
and assistance of all who concurred with him in his opposition to 
the attempts of that institution to defeat the expressed will of the 
people, and to overthrow the Administration of their choice. This 
office he continued to hold from November, 1833, till the first of 
September, 1838. With respect to his discharge of its duties, in 
preference to giving our own impressions, we will quote the follow. 
ing testimony of a very distinguished member of the Bar, than 
whom no one could be better qualified to judge, both by constant 
practice in the Supreme Court, and by all the personal requisites to 
give authority to his opinions: 

“Mr. Butler appeared in the Supreme Court with a high professional character 
acquired at the Bar of New York, among competitors as numerous, able, and learned 
as any of the tribunals of our country afford. 

“He fully sustained this character: and although the cases of the Government 
were generally, while he was in office, numerous and important, and his political 
duties, in those raging times, as a member of the Cabinet, such as to occupy a large 
share of his time and labor, his efforts in every cause showed a clear conception and 
thorough investigation of all the points in controversy, and a familiar acquaintance 
with the legal principles by which they were to be resolved. 

“It was universally allowed that no man ever adapted his manner and style of 
speaking more appropriately to the high tribunal which he addressed. His course 
of argument, calm, clear, and strong, with no passionate appeals, no vehemence of 
voice or gesture, no wordy declamation, made its way directly to the understanding 
and showed a speaker who felt himself above all the arts of the rhetorician, and all 
desire of display. 

“He had gained much reputation for eloquence not only at the Bar, but by those 
efforts which a man of public spirit and of high moral and religious feeling is con- 
tinually called upon to make, in the prosecution of the various benevolent objects 
that engage the attention of an enlightened community. However warm and 
earnest and impressive his addresses had been to the feelings of his hearers on such 
occasions, be had the good sense to see, what seems not always to be perceived by 
gentlemen on such occasions, that law questions are not thus to be argued before a 
court. 

* One thing was always observed in him—that he spoke and reasoned from his 
own convictions, with more or less confidence in the positions he maintained, accord- 
ing to his belief of their correctness; and no one doubted that, in the important con- 
stitutional questions he was called on to discuss, he mentioned no doctrines but such 
as he conscientiously believed were consistent with the great charter of our rights, 
and necessary to preserve and perpetuate the blessings it was designed to confer. 
His doctrines were such as became an American Jurist, equaily remote from the 
wild speculations of the latitudinarian, and the narrow and impracticable limitas 
tions of the close construer of words. 

“For another quality he will (us he deserves ) be long remembered—his never- 
varying courtesy to the Bench and Bar, the result of no studied art, but the evident 
impulse of the kindest feelings. His opponents in discussion always found them- 
selves and their opinions treated with respect, and their arguments met with the 
utmost candor and fairness.” 
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In addition to his discharge of the duties of his office in court, 
its other labors were of unexampled amount during the period that 
it was held by Mr. Butler; and the number of written opinions 
given by him, on questions constantly submitted to him from all 
the other departments and offices of the Government, was probably 
not less than three or four times the number given by any of his 
predecessors. 

For a period of about five months from October, 1836, to March, 
1837, Mr. Butler added to his other multifarious and almost gigantic 
labors those of the charge of the Department of War, at that time, 
too, a peculiarly onerous burthen. ‘This appointment, as Secretary 
of War ad interim, was almost forced upon him by General Jack- 
son; who, on the office becoming vacant within so short a period 
from the close of his Presidential term, was unwilling to interfere, 
by a new appointment, with the freedom of choice of his successor, 
in filling his Cabinet according to his own liking. It was the uni- 
versal testimony of all brought into official relations with Mr. Butler 
in this capacity, that it had never been filled more efficiently, and 
in all respects satisfactorily, by any of the predecessors whose undi- 
vided attention had been bestowed upon its duties. It may be here 
mentioned, that to him is due the authorship of the plan for the in- 
crease of the army, which was carried into effect at the last session 
of Congress. 

At an early day after accepting the office of Attorney General, 
Mr. Butler announced his intention of retiring from it at the close 
of General Jackson’s term. It had long been a favorite project 
with him to establish a Law School in the city of New York; in 
relation to which he published a pamphlet in 1835, and about at 
the same period accepted from the University, then recently organ- 
ized in that city, the appointment of Principal Professor of its 
Law Faculty, to take effect on his contemplated retirement from 
Washington. It was not without great reluctance that he yielded 
to considerations of personal friendship, in consenting to retain his 
office for one year of Mr. Van Buren’s Presidential term; refusing 
at the same time every inducement held out to him to retain a seat 
in Mr. Van Buren’s Cabinet as Head of one of the Departments of 
his Administration. He finally resigned it in April of last year, 
though his resignation could not go into effect until the arrival of 
his successor at the seat of government, in the month of Sep- 
tember. 

Mr. Butler is now again in that retirement of private life to which 
it is well known that his inclinations have always, throughout his 
official career, so earnestly turned. In addition to a practice in the 
higher courts which may perhaps, without disparagement to the 
powerful competitors by whom he may be surrounded, be said to 
place him at the head of the Bar of his native State, a large por- 
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tion of his time, and of the faculties of a mind which may be said 
to be almost indefatigable and inexhaustible, is devoted to his 
favorite object of establishing a Law School in that city, commen- 
surate with its greatness, and with his own views of the important 
benefits to flow from it to the profession and to the public. It is 
yet in the state of infant experiment, Mr. Butler’s opening Inau- 
gural having been delivered only in the month of April last. Its 
success can as yet be only a matter of prediction and conjecture ; 
though we may safely say, that its failure would falsify all the caleu- 
lations that it is possible to make, from the importance of an end 
proposed and the urgency of public demand, together with the signal 
competency and adaptation of the means employed. 

In addition to the incessant labors in which his professional 
and other avocations have kept him engaged, Mr. Butler has like- 
wise devoted no inconsiderable portion of his most earnest attention 
to many of the great causes of moral and religious philanthropy of 
his time; the different institutions for the promotion of which have 
had a free command of his influence, time, and eloquence, both of 
the tongue and the pen, on numberless public occasions. Of these 
we need only specify that of the Temperance Reform, of which he 
was from the commencement one of the most zealous advocates. It 
should not, however, be omitted here—as illustrative of the general 
calm and well-balanced character of his mind—that he never allowed 
himself to participate in that fanaticism into which so many of those 
with whom he had from the first acted, afterwards ran. And 
towards the close he found hiniself so far separated from the com- 
munion of his associates, who directed the organization and public 
action of the societies—by his refusal to go beyond the restriction 
of ardent spirits, and to carry out the system of social inquisition 
and persecution adopted, to an extreme which could not but defeat 
its own objects—that his own immediate connexion with them 
ceased as soon as their cause, from a philanthropy, degenerated into 
a fanaticism. 

In this connexion it ought perhaps to be mentioned, that Mr. 
Butler has been, since the year 1817, a professing and zealous 
member of the Presbyterian church, though his sentiments have 
always inclined to the moderate Calvinism of the present day, har- 
monizing entirely with those of Wilberforce, Hannah More, and 
others of that school in the Anglo-Episcopal church. At the same 
time we ought not to omit, that, while earnest in his own views, 
and strict in the practice appropriate to them, no one could enter- 
tain a more expanded liberality of mind, and freedom from every 
kind of religious intolerance or sectarianism, than characterize the 
subject of our present sketch. 

Mr. Butler has labored with great assiduity to repair the deficien- 
cies of his early education,—with what success is sufficiently 
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attested by the elegance, and familiarity with the highest range of 
“ancient and modern literature, which mark many of his public pro- 
ductions. He has never remitted the classical studies* so generally 
neglected by many similarly engrossed in the active pursuits of 
professional and public life; and besides some proficiency in the 
Italian and German languages, has cultivated considerably the 
French and Spanish,—the last named since he has held the office 
of Attorney General. And although, as has been seen above, he 
never graduated at any college, the degree of A. M. has been twice 
conferred upon him ( by Union College, New York, and Williams 
College, Massachusetts, ) as also that of LL. D. by Rutger’s Col- 
lege, and by the Regents of the University, in 1834. 

Entirely plain and unostentatious in all his habits, few men have 
been more highly favored in the possession of all the elements of 
domestic and social happiness, within that circle of private life 
unseen to the general eye which watches so vigilantly the public 
career of the politician. His wife, whom he married in 1818, is 
a sister of that gallant and universally lamented Lieutenant Allen of 
the Navy, who was killed in a boat attack upon a piratical schooner, 
in November, 1822, and who has been immortalized in the lines of 
Halleck doubtless familiar to many of our readers. 

As a politician, Mr. Butler has always been a consistent, un- 
wavering and zealous democrat; and, while never false to his prin- 
ciples or his party, he has never failed, on any division of the Re- 
publican party, to side with the more democratic of the two por- 
tions; as he has also, on several occasions, exhibited an independ- 
ence, in obeying the convictions of his own judgment, or the 
generous impulses of his own heart, attesting equally the firmness 
of his moral courage and the sincerity of his convictions. During 
his single term as a member of the Assembly of New York, not- 
withstanding his general desire to avoid taking part in any other 
business than the special purpose for which alone he had sought a 
seat there, several opportunities occurred to testify this quality 
of his political character. It is sufficient for us to allude to two— 
his support of the Chenango canal (the principal measure of the 
session,) which his voice and influence carried against the general 
opposition of his friends ;—and his generous advocacy of the claims 
of the family of Dewitt Clinton on the liberality of the State, which 





*It may not be uninteresting to mention that this practice, in Mr. Butler’s case, 
was early derived from the example and advice of Chancellor Kent; who on being 
found on one occasion by Mr. Butler, engaged in his office in some reading of ancient 
classic literature having apparently but little connection with the appropriate busi- 
ness of the place, mentioned that it was his daily habit and rule for at least an hour, 
and earnestly enjoined its adoption on his young friend,—adding an interesting 
anecdote descriptive of the occasion on which he himself had had the similar benefit 
of the same example and advice from the late Edward Livingston. 
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on one occasion burst forth in an eloquent impromptu appeal in their 
behalf, which is described as having thrilled its audience with a 
power and effect rarely surpassed. On both these occasions his 
course was such, that nothing less than the profound confidence of 
his friends and his party in his purity of motives, the general sound- 
ness of his views, and the value of his political support, could have 
preserved unimpaired the elevated position in his party which gave 
to his course its peculiar importance. In 1817 he opposed the 
election of Dewitt Clinton, which opposition continued till the 
death of that distinguished citizen in 1828, though never charac- 
terized by any feature of bitterness or unfairness. In 1820—’21, 
he was an earnest advocate of the Convention for amending the 
Constitution of the State, and was the author of a series of very in- 
fluential articles, published in the Argus, entitled ‘ Plain Thoughts, 
&c.,’”’ in which the extension of the right of suffrage was urged 
with all the arguments appropriate to the school of elevated and 
sincere democracy to which he belonged. When in the Legisla- 
ture, in 1828, he took the lead in procuring the nomination of Gen- 
eral Jackson by the Republican members of that body, advocating 
his claims strongly and ably in the caucus held for the purpose. 
In 1824 he had with similar ardor supported Mr. Crawford, in com- 
mon with most of the Republican party of the State; and his very 
able vindication of that eminent statesman from the aspersions of 
anti-republicanism thrown upon him, in a series of papers over the 
signature of ‘** Americanus,’’ was highly influential in his favor, not 
only in the State but over the Union at large. He at the same time 
expressed a high admiration of the character of General Jackson, 
for whom it has been seen he had always entertained & peculiar 
enthusiasm ; and awarded a very liberal measure of justice to the 
other competitors for the honor; while at the same time, on a sur- 
vey of the whole ground, with the lights then open to the public 
eye, he gave the preference over all to Mr. Crawford. The zealous 
and efficient support that he gave to General Jackson’s administra- 
tion, before as well as after he became a member of his Cabinet, is 
well known. At the time of the Nullification excitement, Mr. But- 
ler took the leading part in Albany, in a stormy and violent public 
meeting, in procuring the passage of resolutions of a decided anti- 
tariff character, and marked by a very conciliatory spirit towards 
the State of South Carolina, at the same time that they yielded to 
the Executive that support so necessary at so difficult a crisis. 

In his general views of the Constitution, and of the true public poli- 
cy of the country, Mr. Butler has always supported to the fullest ex- 
tent the democratic doctrines of the Jeffersonian school. Adopted 
in early youth with all the generous ardor which those great and 
noble principles are so well calculated to excite, the only effect of 
time and the more mature judgment of manhood, has been to con- 
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firm his conviction of their soundness, and deepen that sober en- 
thusiasm in their belalf which is the true fruit of such conviction. 
He has on various occasions advocated them in public, in orations 
and addresses, which it is needless to specify, with marked ability 
and earnestness. In relation to the currency his opinions have ex- 
hibited a consistency which many of those would now be glad to 
boast, whose views, enlightened by the progress of events and the 
profound discussions that the subject has elicited, are now most 
sound and wise. We have seen that one of his earliest public 
efforts was in opposition to the Restraining Law, and with it to that 
whole system of speciul, monopoly legislation of which that law 
was the corner-stone. And if, at the delicate, and we may say 
fearful, crisis of affairs, on the accession of the preseut Executive, 
while the question of the repeal . f the Specie Circular was under 
debate, Mr. Butler’s counsels, eloquence and influence were perhaps 
more effective than those of any other individual, in deciding the 
firm and boldly sagacious stand taken by the Democratic party, not 
even the most violent of the opponents whose implacable hostility 
such a course could not fail to excite, could refuse him at least the 
credit of consistency with his early and well known opinions on 
the subject. The bias insensibly exerted upon public men by the 
connexion that may exist between their public course and private 
interests. is but too well known, as an influence of the most sub- 
tle kind, whose effect we have of late years had to lament ii so 
many signal and fatal instances. In this connexion we are proud 
to be able to bear a testimony which the unfortunate contrast of so 
many others makes peculiarly honorable to Mr. Butler,—namely, 
that, though in no way himself engaged in speculation of any 
character, few men were under a stronger pressure of private in- 
terest and private feeling, to pursue a different course from that 
which he adopted. And if the voluntarily facing the imminent 
probability of ruin and beggary, with the sacrifice of all the moderate 
fruits of a life of such incessant labor and activity as has been above 
sketched—which a different course of temporizing expediency 
seemed alone likely to avert—constitute any evidence of sincerity 
of conviction, and elevated purity of motive, we are proud to 
claim its benefit, from our own private knowledge, as, in a signal 
manner, the incontestable due of the subject of the present sketch. 

But while Mr. Butler has been thus zealous and active as a poli- 
tician, he has most amply proved that his acts have had their source 
in far nobler motives than any of personal ambition. Though there 
can be no doubt that he could readily have commanded, notwith- 
standing his youth, the highest honors that the great Republican 
party of New York could bestow, yet he not only always scrupu- 
lously abstained from seeking office, but declined it when offered 
to him—even to the extent of almost seriously displeasing many 
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of his friends. His refusal to retain the office of Attorney Gene- 
ral, as likewise to accept one of the Departments of Mr. Van Bu- 
ren’s Administration, has been already noticed. On one occasion 
only, perhaps, may he now have cause to regret this determination ; 
or if not himself, certainly at least not a few of the latter. We 
refer to the month of February, 1833, when one of the present 
Senators in Congress from that State, the Hon. Nathaniel P. Tall- 
madge, received the caucus nomination of the Legislature of New 
York by a majority of only seven votes over Mr. Butler,—those 
who voted for the latter having done so in opposition to his posi- 
tive wishes and determination, as perfectly understood at the time. 
Of this a sufficient evidence will appear from the following para- 
graphs from the Albany Argus of the following day: 


“The large vote given to Mr. Butler on the first ballot, when his entire unwilling- 
ness to be a candidate was so perfectly understood, was a gratifying compliment, 
and shows how deeply seated is the confidence of the democracy of the State in its 
highly gifted and disinterested son. 

“Tt is due to Mr. Butler to say, what is known by every body here to be the fact, 
that if he had consented to be a candidate, there would have been not only the ut- 
most unanimity in the selection, but that none of the distinguished and justly 
esteemed citizens for whem votes were cast, would have consented to the use of 
their names in ccmpetition with him.” 

It is only within a recent period that the violence of partisanship, 
in the embittered political struggles which have agitated the coun- 
try, has y receeded to the length of attacking the personal or publie 
character of Mr. Butter. ‘The manner in which some papers have 
recently assailed him with abuse, counteracting its own objects by 
its own excesses, adds, however, another to the many instances al- 
ready familiar, which prove that no elevated purity of life can pro- 
tect a public man from such assaults, however harmlessly every en- 
venomed shaft of calumny may fall in the dust beneath his feet. 
Without any farther notice of this matter-of-course species of 
abuse, we shall barely allude to the only definite charge we have 
heard or read adduced against him, which was by Mr. Bond, of 
Ohio, in his speech in the House of Representatives at the last 
session of Congress,—to the effect, that he had in his official capa- 
city as Attorney General, under the express dictation of the Presi- 
dent, contradicted a legal opinion before given by him in his pri- 
vate professional capacity. We allude to it, only to pronounce it 
a miserable calumny—of which more cannot be said than that it is 
equally base and baseless. And as for the very paltry sneer, so 
recklessly hazarded in manifest indifference to the truth—to inti- 
mate an habitual servile submission to General Jackson’s opinions 
and wishes—we allude to it only to take the occasion to assert the 
reverse. No member of his Cabinet exhibited so often probably as 
Mr. Butler a firm independence and resolution, in the collisions of 
opinion occasionally occurring, because his position at the council- 
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board as its general legal adviser brought him more often than any 
other into direct contact with almost every question arising. Nu- 
merous instances of this trait might be readily cited—in some of 
which it seemed carried rather far——-were it necessary or proper to 
do so. The very case adduced by Mr. Bond as his chief ground of 
attack, contained in fact an evidence of its falsehood. We will 
but allude to one other act within our own knowledge,—in which 
when the President had yielded to urgent applications of the strong- 
est personal and political interest, to reinstate a cadet dismissed 
from West Point, Mr. Butler then Head of the War Department, 
refused to permit such an interference with the proper duty of his 
office, which he threatened to resign, if the order should be persist- 
ed in. We make this denial and refutation, only from respect to 
Mr. Butler’s fair and spotless fame not to the attack upon it; which 
we here dismiss without farther notice. 

The preceding sketch, hastily thrown together, will after all but 
imperfectly convey the general idea we would impart, to those of 
our readers unacquainted with the man, of Benjamin Franklin But- 
ler. Having now retired from public life, we feelat greater liberty 
to speak freely our high appreciation of his many claims to the 
respect, confidence and affection of his country and his friends, 
than might otherwise perhaps have been the case. We repeat, that 
the Democratic party is amply entitled to feel proud of him, as one 
of the abiest, and at the same time most disinterested and pure of its 
members. And such as his past career has been, proving him “an 
Israelite without guile, in whom there is no reproach ’’—as a patriot, 
lofty and pure—as a democrat, sincere and ardent—as a statesman, 
philosophical and sagacious—as a politician, liberal and disinterest- 
ed—as an advocate, eloquent, calm, persuasive, and forcible—and 
as a man, in a general sense, possessing one of those admirably 
organized minds so rarely met with, in which different qualities of 
excellence are so harmoniously blended and tempered, without an 
undue excess of any, as to produce, on the whole, one of the best 
and purest of characters that we can easily conceive—piety with- 
out bigotry—philanthropy without fanaticism—enthusiasm without 
quixotism—boldness without rashness—firmness without obstina- 
cy—calmness without coldness—sagacity without cunning—all the 
dignity of self-respect without any of the hauteur of pride—the ex- 
pansive wisdom of the man of study, reflection and practical ex- 
perience of life, with the single-hearted simplicity of the child— 
we cannot use a stronger expression than our conviction, that he 
fully merits all that high appreciation and attachment, which is most 
earnestly entertained by those who have had the most intimate op- 
portunities of observing and knowing him, in every aspect of his 
public and private character. 
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THE FUTURE LIFE. 


BY WILLIAM CULLEN BRYANT. 


How shall I know thee in the sphere which keeps 
The disembodied spirits of the dead, 
When all of thee that time could wither sleeps, 


And perishes among the dust we tread? 


For I shall feel ti.e sting of ceaseless pain 
If there I meet thy geatle presence not, 

Nor hear the voice I love, nor read again 
In thy serenest eyes the tender thought. 


Will not thy own meek heart demand me there? 
That heart whose fondest throbs to me were given. 
My name on earth was ever in thy prayer, 


Shall it be banished from thy tongue in heaven ? 


In meadows fanned by heaven’s life-breathing wind, 
In the resplendence of that glorious sphere, 

And larger movements of the unfettered mind, 
Wilt thou forget the love that joined us here? 


The love that lived through all the stormy past, 
And meekly with my harsher nature bore, 

And deeper grew, and tenderer, to the last, 
Shall it expire with life, and be no more? 


A happier lot than mine, and larger light 

Await thee there, for thou hast bowed thy will 
In cheerful homage to the rule of right, 

And lovest all, and rendered good for ill. 


For me, the sordid cares in which I dwell, 

Shrink and consume the heart as heat the scroll, 
And wrath has left its sear—that fire of hell 

Has left its fright{nl scar upon my soul. 
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Yet though thou wear’st the glory of the sky, 
Wilt thou not keep the same beloved name, 

The same fair thoughtful brow, and gentle eye, 
Lovelier in heaven’s sweet climate, yet the same? 


Shalt thou not teach me, in that calmer home, 
The wisdom that I learned so ill in this— 
The wisdom that is love,—till I become 
Thy fit companion in that land of bliss ? 


SONNET. 


THE VESTAL LAMP. 


‘As, far within a temple’s solemn dome, 
Is one deep shrine where sunbeam entereth not, 
Where never common step por sound may come, 
To break the sacred silence of the spot,— 
Home of the temple’s own divinity, 
Whose holy calm no breath profane may stir, 
Nor, save its own veiled vestal minister, 
May mortal eye its untold mysteries see,— 
There ever glows, imperishably bright, 
One quenchless lamp before the shrine suspended, 
By purest essence fed that living light, 
By purest hand the heav’nward flame is tended,— 
Such in my heart’s deep shrine one sacred ray, 
Undimmed, undying, burneth still alway ! 





1839. ] 51 


TALES OF THE PROVINCE-HOUSE. 
No. IV. 


OLD ESTHER DUDLEY. 


By Nathaniel Hawthorne. 


Our host having resumed the chair, he, as well as Mr. Tiffany 
and myself, expressed much eagerness to |e made acquainted with 
the story to which the Loyalist had alluded. That venerable man 
first of all saw fit to moisten his throat with another glass of wine, 
and then, turning his face towards our coal fire, looked steadfastly 
for a few moments into the depths of its cheerful glow. Finally, 
he poured forth a great fluency of speech. The generous liquid 
that he had imbibed, while it warmed his age-chilled blood, like- 
wise took off the chill trom his heart and mind, and gave him an 
energy to think and feel, which we could hardly have expected to 
find beneath the snows of fourscore winters. His feelings, indeed, 
appeared to me more excitable than those of a younger man; or, 
at least, the same degree of feeling manifested itself by more visible 
effects, than if his judgment and will had possessed the potency of 
meridian life. At the pathetic passages of his narrative, he readily 
melted into tears. When a breath of indignation swept across his 
spirit, the blood flushed his withered visage even to the roots of 
his white hair; and he shook his clenched fist at the trio of peace- 
ful auditors, seeming to fancy enemies in those who felt very kindly 
towards the desolate old soul. But ever and anon, sometimes in 
the midst of his most earnest talk, this ancient person’s intellect 
would wander vaguely, losing its hold of the matter in hand, and 
groping for it amid misty shadows. Then would he cackle forth a 
feeble laugh, and express a doubt whether his wits—for by that 
phrase it pleased our aged friend to signify his mental powers— 
were not getting a little the worse for wear. 

Under these disadvantages, the old Loyalist’s story required more 
revision to render it fit for the public eye, than those of the series 
which have preceded it; nor should it be concealed, that the senti- 
ment and tone of the affair may have undergone some slight, or 
perchance more than slight metamorphosis, in its transmission to 
the reader through the medium of a thorough-going democrat. The 
tale itself is a mere sketch, with no involution of plot, nor any 
great interest of events, yet possessing, if I have rehearsed it 
aright, that pensive influence over the mind, which the shadow of 
the old Province-House flings upon the loiterer in its court-vard. 
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The hour had come—the hour of defeat and humiliation—when 
Sir William.Howe was to pass over the threshold of the Province- 
House, and embark, with no such triumphal ceremonies as he once 
promised himself, on board the British fieet. He bade his servants 
and military attendants go before him, and lingered a moment in 
| the loneliness of the mansion, to quell the fierce emotions that 

struggled in his bosom as with a death-throb. Preferable, then, 
weuld he have deemed his fate, had a warrior’s death left him a 
claim to the narrow territory of a grave, within the soil which the 
King had given him to defend. With an ominous perception that, 
as his departing footsteps echoed adown the staircase, the sway of 
Britain was passing forever from New England, he smote his 
clenched hand on his brow, and cursed the destiny that had flung 
the shame of a dismembered empire upon him. 

* Would to Ged,” cr’ed he, hardly repressing his tears of rage, 
“that the rebels were even now at the door-step! A blood-stain 
upon the floor should then bear testimony that the last British ruler 
was faithful to his trust.’’ 

The tremulous voice of a woman replied to his exclamation. 

“ Heaven's cause and the Kine’s are one,” it said. ‘Go forth, 
Sir William Howe, and trust in Heaven to bring back a Royal 
Governor in triumph.” 

Subduing at once the passion to which he had yielded only in 
the faith that it was witnessed, Sir William Howe became conscious 
that an aged woman, leaning ona gold-headed stail, was standing 
betwixt him and the door. It was old Esther Dudley, who bad 
dwelt almost immemorial years in this mansion, unti! her presence 
seemed as inseparable from it as the recollections of its history. 
She was the daughter of an ancient and once eminent family, 
which had fallen into poverty and decay, anc left its last descendant 
no resource save the bounty of the King, nor any shelter except 
within the walls of the Province-House. An office in the house- 
hold, with merely nominal duties, had been assigned to her as a 
pretext for the payment of a small pension, the greater part of 
which she expended in adorning herself with an antique magnifi- 
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cence of attire. The claims of Esther Dudley’s gentle blooc 
acknowledged by all the successive Governors; and they treated 
her with all the punctilious ccurtesy which it was her foible to de- 
mand, not always with success, from a neglectful world. The 
only actual share which she assumed in the business of the mansion, 
was to glide through its passages and public chambers, late at night, 
to see that the servants had dropped no fire from their flaring 
torches, nor left embers crackling and blazing on the hearths. 
Perhaps it was this invariable custom of walking her rounds in the 
hush of midnight, that caused the superstition of the times to in- 
vest the old woman with attributes of awe and mystery: fabling 





1839. ] Old Esther Dudley. 53 


that she had entered the portal of the Province-House, none knew 
whence, in the train of the first Royal Governor, and that it was 
her fate to dwell there till the last should have departed. But Sir 
William Howe, if he ever heard this legend, had forgotten it. 

“ Mistress Dudley, why are you loitering here?” asked he, with 
some severity of tone. ‘It is my pleasure to be the Jast in» this 
mansion of the King.”’ 

‘Not so, if it please your Excellency,” answered the time- 
stricken woman. ‘* This roof has sheltered me long. If will not 
pass from it until they bear me to the tomb of my forefathers. 
What other shelter is there for old Esther Dudley, save the Pro- 
vince-House or the grave? 

** Now Heaven forgive me!” said Sir William [lowe to himself. 
**T was about to leave this wretched old creature to starve or beg. 
Take this, good Mistress Dudlev,” he added, putting a purse into 
her hands. “ King George’s head on these golden guineas is 
sterling yet. and will continue so, I warrant you, even should the 
rebels crown John Hancock their king. That purse will buy a 
better shelter than the Province-House can now afford.”’ 

‘* While the burthen of life remains upon me, I will have no 
other shelter than this roof,” persisted Esther Dudley, striking her 
staff upon the floor, with a gesture that expressed immovable re- 
solve. “And when your Excellency returns in triumph, I will 
totter into the porch to welcome you.” 

‘*My poor old friend!” answered the British General,—and all 
his manly and martial pride could no longer restrain a gush of 
bitter tears. ‘ Thisisan evil hour for youand me. The province 
which the King entrusted to my charge is lost. I go hence in 
misfortune—perchance in disgrace—to return no more. And you, 
whose present being is incorporate! with the past--who have seen 
Governor after Governor, in stately pageantry, ascend these steps— 
whose whole life has been an observance of majestic ceremonies, 
and a worship of the King—how will vou endure the change? 
Come with us! Bid farewell to a Jand that has shaken off its alle- 
giance, and live still under a Royal government, at Halifax.” 

‘¢‘ Never, never !"’ said the pertinacious old dame. “ Here will] 
abide: and King George shall still have one true subjectin his dis- 
loyal province.” 

‘¢ Beshrew the old fool!’ muttered Sir William Tlowe. growing 
impatient of her obstinacy, and ashamed of the emotion into which 
he had been betrayed. ‘ She is the very moral of old-fashioned 
prejudice, and could exist nowhere butin this musty edifice. Well, 
then, Mistress Dudley, since you will needs tarry, I give the Pro- 
vince-I[ouse in charge to you. ‘Take this key, and keep it safe 
until myself, or some other Royal Governor, shall demand it of 
you.” 
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‘Smiling bitterly at himself and her, he took the heavy key of 
the Province-House, and delivering it into the old Jady’s hands, 
drew his cloak around him for departure. As the General glanced 
back at Esther Dudley’s antique figure, he deemed her well-fitted 
for such a charge, as being so perfect a representative of the de- 
cayed past—of an age gone by, with its manners, opinions, faith, 
and feelings, all fallen into oblivion or scorn—of what had once 
been a reality, but was now merely a vision of faded magnificence. 
Then Sir William Howe strode forth, smiting his clenched hands 
together, in the fierce anguish of his spirit ; and old Esther Dudley 
was left to keep watch in the lonely Province-House, dwelling 
there with memory ;—and if hope ever seemed to flit around her, 
still it was memory in disguise. 

The total change of affairs that ensued on the departure of the 
British troops did not drive the venerable lady from her strong-hold. 
There was not, for many years afterwards, a Governor of Massa- 
chusetts; and the magistrates, who had charge of such matters, 
saw no objection to Esther Dudley’s residence in the Province- 
House, especially as they must otherwise have paid a hireling for 
taking care of the premises, which with her was a labor of love. 
And so they left her the undisturbed mistress of the old historic 
edifice. Many and strange were the fables which the gossips 
whispered about her, in all the chimney-corners of the town. 
Among the time-worn articles of furniture that had been left in the 
mansion, there was a tall, antique mirror, which was well worthy 
of a tale by itself, and perhaps may hereafter be the theme of one. 
The gold of its heavily-wrought frame was tarnished, and its sur- 
face so blurred, that the old woman’s figure, whenever she paused 
before it, looked indistinct and ghostlike. But it was the general 
belief that Esther could cause the Governors of the overthrown 
dynasty, with the beautiful ladies who had once adorned their fes- 
tivals, the Indian chiefs who had come up to the Province-House 
to hold council or swear allegiance, the grim Provincial warriors, 
the severe clergymen—in short, all the pageantry of gone days— 
all the figures that ever swept across the broad plate of glass in 
former times—she could cause the whole to re-appear, and people 
the inner world of the mirror with shadows of old life. Such le- 
gends as these, together with the singularity of her isolated exist- 
ence, her age, and the infirmity that each added winter flung upon 
her, made Mistress Dudley the object both of fear and pity; and it 
was partly the result of either sentiment, that, amid all the angry 
license of the times, neither wrong nor insult ever fell upon her 
unprotected head. Indeed, there was so much haughtiness in her 
demeanour towards intruders, among whom she reckoned all persons 
acting under the new authorities, that it was really an affair of no 
small nerve to Jook her in the face. And to do the people justice, 
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stern republicans as they had now become, they were well content 
that the old gentlewoman, in her hoop-petticoat and faded em- 
broidery, should still haunt the palace of ruined pride and over- 
thrown power, the symbol of a departed system embodying a his- 
tory in her person. Se Esther Dudley dwelt, year after year, in 
the Province-House, still reverencing all that others had flung 
aside, still faithful to her King, who, so long as the venerable dame 
yet held her post, might be said to retain one true subject in New 
England, and one spot of the empire that had been wrested from 
him. 

And did she dwell there in utter loneliness?) Rumor said, not so. 
Whenever her chill and withered heart desired warmth, she was 
wont to summon a black slave of Governor Shirley’s from the 
blurred mirror, and send him in search of guests who had long ago 
been familiar in those deserted chambers. Forth went the sable 
messenger, with the starlight or the moonshine gleaming through 
him, and did his errand in the burial-grounds, knocking at the iron 
doors of tombs, or upon the marble slabs that covered them, and 
whispering to those within: ‘*My mistress, old Esther Dudley, 
bids you to the Province-House at midnight.” And, punctually as 
the clock of the Old South told twelve, came the shadows of the 
Oliver’s, the Hutchinson’s, the Dudley’s, all the grandees of a by- 
gone generation, gliding beneath the portal into the well-known 
mansion, where Esther mingled with them as if she likewise were 
ashade. Without vouching for the truth of such traditions, it is 
certain that Mistress Dudley sometimes assembled a few of the 
staunch, though crest-fallen old tories, who had lingered in the 
rebel town during those days of wrath and tribulation. Out of a 
cobwebbed bottle, containing liquor that a Royal Governor might 
have smacked his lips over, they quaffed healths to the King, and 
babbled treason to the Republic, feeling as if the protecting sha- 
dow of the throne were still flung around them. But, draining the 
last drops of their liquor, they stole timorously homeward, and 
answered not again, if the rude mob reviled ther in the street. 

Yet Esther Dudley’s most frequent and favored guests were the 
children of the town. ‘Towards them she was never stern. A 
kindly and loving nature, hindered elsewhere from its free course 
by a thousand rocky prejudices, lavished itself upon these little 
ones. By bribes of gingerbread of her own making, stamped with 
a royal crown, she tempted their sunny sportiveness beneath the 
gloomy portal of the Province-House, and would often beguile 
them to spend a whole play-day there, sitting in a circle round the 
verge of her hoop-petticoat, greedily attentive to her stories of a 
dead world. And when these little boys and girls stole forth again 
from the dark mysterious mansion, they went bewildered, full of 
old feelings that graver people had long ago forgotten, rubbing 








56 Tales of the Province-House.—No. IV. _[ January, 


their eyes at the world around them as if they had gone astray into 
ancient times, and become children of the past. At home, when 
their parents asked where they had loitered such a weary while, 
and with whom they had been at play, the children would talk of 
all the departed worthies of the Province, as far back as Governor 
Belcher, and the haughty dame of Sir William Phips. It would 
seem as though they had been sitting on the knees of these famous 
personages, whom the grave had hidden for half a century, and had 
toyed with the embroidery of their rich waistcoats, or roguishly 
pulled the long curls of their flowing wigs. ** But Governor Belch- 
er has been dead this many a year,” would the mother say to the 
little boy. ‘And did you really see him at the Province-House ?”’ 
“Oh, yes, dear mother! yes!” the half dreaming chitd would an- 
swer. “But when old Fsther had done speaking about him he 
faded away out of his chair.” Thus, without affrighting her little 
guests, she Jed them by the hand inte the chambers of her own 
desolate heart, and made childhood’s faney discern the ghosts that 
haunted there. 

Living so continually in her own cirele of ideas, and never regu- 


’ 


lating her mind by a proper reference to present things, Esther 
Dudley appears to have grown partially crazed. It was found that 
she had no right sense of the progress and true state of the Revo- 
Jutionary war, but held a constant faith that the armies of Britain 
were victorious on every field, and destined to be ultimately tri- 
umphant. Whenever the town rejoiced for a battle won by Wash- 
ington, or Gates, or Morgan, or Greene, the news, in passing through 
the door of the Province-House, as through the ivory gate of dreams, 
became metamorphosed into a strange tale of the prowess of Howe, 
Ciinton, or Cornwallis. Sooner or later, it was her invincible be- 
lief, che colonies would be prostrate at the fovtstool of the King. 
Sometimes she seemed to take for granted that such was alré ady 
the case. On one occasion, she startled the town’s people by a 
brilliant illumination of the Province-House, with candles at every 
pane of glass, and a transparency of the King’s initials and a crown 
of light, in the great balcony window. The figure of the aged wo- 
man, in the most gorgeous of her mildewed velvets and brocades, 
was seen passing from casement to casement, until she paused be- 
fore the balcony, and flourished a huge key above her head. Her 
wrinkled visage actually gleamed with triumph, as if the soul within 
her were a festal lamp. 

“ What means this blaze of light? What does old Esther's joy 
portend?” whispered aspectator. ‘It is frightful to see her gliding 
about the chambers, and rejoicing there without a soul to bear her 
company.” 


‘It is as if she were making merry in a tomb,” 


said another. 
“Pshaw! It is no such mystery,” observed an old man, after 
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some brief exercise of memory. ‘Mistress Dudley is keeping 
jubilee for the King of England’s birth-day.” 

Then the people laughed aloud, and would have thrown mud 
against the blazing transparency of the King’s crown and initials, 
only that they pitied the poor old dame, who was so dismally 
triumphant amid the wreck and ruin of the system to which she 
appertained. 

Oftentimes it was her custom to climb the weary staircase that 
wound upward to the cupola, and thence strain her dimmed eye- 
sight seaward and countryward, watching for a British fleet, or for 
the march of a grand procession, with the King’s banner floating 
over it. The pas:engers in the street below would discern her 
anxious visage, and sea! up a shout—* When the golden Indian 
on the Province-House shall shoot his arrow, and when the cock 
on the Old South spire stall crow, then look for a Royal Governor 
again !’’—for this had grown a by-word through the town. And at 
last, after long, long years, old Esther Dudley knew, or perchance 
she only dreamed, that a Royal Governor was on the eve of return- 
ing to the Province-House, to receive the heavy key which Sir 
William Howe had committed to her charge. Now it was the fact, 
that intelligence bearing some faint analogy to Esther’s version of 
it, was current among the town’s-people. She set the mansion in 
the best order that her nieans allowed, and arraying herself in silks 
and tarnished gold, stood long before the blurred mirror to admire 
her own magnificence. As she gazed, the gray and withered lady 
moved her aspen lips, murmuring half aloud, talking to shapes that 
she saw within the mirror, to shaduws of her own fantasies, to the 
household friends of memory, and bidding them rejoice with her, 
and come forth to meet the Governor. And while absorbed in this 
communion, Mistress Dudicy heard the tramp of many footsteps in 
the street, and looking out at the window, beheld what she con- 
strued as the Royal Governor’s arrival. 

“Oh, happy day! oh, blessed, blessed hour!” she exclaimed. 
“Let me but bid him welcome within the portal, and my task in 
the Province-House, and on earth, is done!” 

Then with tottering feet, which age and tremulous joy caused to 
tread amiss, she hurried down the grand staircase, her silks sweep- 
ing and rustling as she went, so that the sound was as if a train of 
spectral courtiers were thronging from the dim mirror. And Esther 
Dudley fancied, that as soon as the wide door should be flung open, 
all the pomp and splendor of by gone times would pace majestically 
into the Province-House, and the gilded tapestry of the past would 
be brightened by the sunshine of the present. She turned the key— 
withdrew it from the lock—unclosed the door—and stept across the 
threshold. Advancing up the court-yard, appeared a person of 
most dignified mien, with tokens, as Esther interpreted them, of 
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gentle blood, high rank, and long accustomed authority, even in 
his walk and every gesture. He was richly dressed, but wore a 
gouty shoe, which, however, did not lessen the stateliness of his 
gait. Around and behind him were people in plain civic dresses, 
and two or three war-worn veterans, evidently officers of rank, ar- 
rayed in a uniform of blue and buff. But Esther Dudley, firm in 
the belief that had fastened its roots about her heart, beheld only 
the principal personage, and never doubted that this was the long- 
looked-for Governor, to whom she was to surrender up her charge. 
As he approached, she involuntarily sank down on her knees, and 
tremblingly held forth the heavy key. 

“Receive my trust! take it quickly!” cried she; “for methinks 
death is striving to snatch away my triumph. But he comes too 
late. Thank Heaven for this blessed hour! God save King 
George !”’ 

‘‘That, Madam, is a strange prayer to be offered up at such a 
moment,” replied the unknown guest of the Province-House, and 
courteously removing his hat, he offered his arm to raise the aged 
woman. ‘Yet, in reverence for your gray hairs and long-kept 
faith, Heaven forbid that any here should say you nay. Over the 
realms which still acknowledge his sceptre, God save King George!” 

Esther Dudley siarted to her feet, and hastily clutching back the 
key, gazed with fearful earnestness at the stranger; and dimly and 
doubtfully, as if suddenly awakened from a dream, her bewildered 
eyes half recognized his face. Years ago, she had known him 
among the gentry of the Province. But the ban of the King had 
fallen upon him! How, then, came the doomed victim here? 
Proscribed, excluded from mercy, the monarch’s most creaded 
and hated foe, this New England merchant had stood triumphantly 
against a kingdom’s strength ; and his foot now trod upon humbled 
royalty, as he ascended the steps uf the Province-House, the peo- 
ple’s chosen Governor of Massachusetts. 

‘‘Wretch, wretch that I am!’ muttered the old woman, with 
such a heart-broken expression, that the tears gushed from the 
stranger’s eyes. ‘ Have I bidden a traitor welcome! Come Geath! 
come quickly !” 

“‘ Alas, venerable lady!” said Governor Hancock, lending her 
his support with all the reverence that a courtier would have shown 
to aqueen. ‘Your life has been prolonged until the world has 
changed around you. You have treasured up all that time has 
rendered worthless—the principles, feelings, manners, modes of 
being and acting, which another generation has flung aside—and 
you are a symbol of the past. And I, and these around me—we 
represent a new race of men, living no longer in the past, scarcely 
in the present—but projecting our lives forward into the future. 
Ceasing to model ourselves on ancestral superstitions, it is our 
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faith and principle to press onward, onward! Yet,’’ continued he, 
turning to his attendants, ‘Jet us reverence, for the last time, the 
stately and gorgeous prejudices of the tottering past!’ 

While the Republican Governor spoke, he had continued to sup- 
port the helpless form of Esther Dudley; her weight grew heavier 
against his arm; but at Jast, with a sudden effort to free herself, the 
ancient woman sank down beside one of the pillars of the portal. 
The key of the Province-Hcuse fell from her grasp, and clanked 
against the stone. 

‘*T have been faithful unto death,” murmured she. ‘*God save 
the King!” 

‘* She hath done her office !”’ said Hancock solemnly. ‘ We will 
follow her reverently to the tomb of her ancestors; and then, my 
fellow-citizens, onward—onward! We are no longer children of 


9? 


the past 





As the old Loyalist concluded his narrative, the enthusiasm which 
had been fitfully flashing within his sunken eyes, and quivering 
across his wrinkled visage, faded away, as if all the lingering fire 
of his soul were extinguished. Just then, too, a lamp upon the 
mantle-piece threw out a dying gleam, which vanished 4s speedily, 
as it shot upward, compelling our eyes to grope for one another’s 
features by the dim glow of the hearth. With such a lingering 
fire, methought, with such a dying gleam, had the glory of the an- 
cient system vanished from the Province-House, when the spirit 
of old Esther Dudley took its flight. And now, again, the clock 
of the Old South threw its voice of ages on the breeze, knolling 
the hourly knell of the Past, crying out far and wide through the 
multitudinous city, and filling our ears, as we sat in the dusky 
chamber, with its reverberating depth of tone. In that same man- 
sion—in that very chamber—what a volume of history had been 
told off into hours, by the same voice that was now trembling in 
the air. Many a Governor had heard those midnight accents, 
and longed to exchange his stately cares for slumber. And as for 
mine host, and Mr. Bela Tiffany, and the old Loyalist, and me, we 
had babbled about dreams of the past, until we almost fancied that 
the clock was still striking in a by-gone century. Neither of us 
would have wondered, had a hoop-petticoated phantom of Esther 
Dudley tottered into the chamber, walking her rounds in the hush 
of midnight, as of yore, and motioned us to quench the fading 
embers of the fire, and leave the historic precincts to herself and 
her kindred shades. But as no such vision was vouchsafed, I re- 
tired unbidden, and would advise Mr. Tiffany to lay hold of another 
auditor, being resolted not to show my face in the Province-House 


for a good while thence—if ever. 








{ January, 



























“A THING OF BEAUTY ISA JOY FOREVER.” 


Farewell! how oft that word is said 
By those who hope to meet again, 

While tears that solace as they flow 
Sespeak the transitory pain! 

[ do not weep to sav farewell; 
All speechless will I see thee part, 


While sorrow shali thy image take— 


Companion of ny broken heart. | 
Nor think if cheerless I pursue 
The path that thou hast mark’d with woe, | 
There is not in my heart a joy, | 
That joy itself can never know— 
To see thee when thou art not nigh; 
To hear thee when no other hears; 
To love thee e’en in time’s decay, 


As in thy pride of youthful years ! 


When life and care have dimmed thine eye, 
So terrible in beauty now, 

Unaltered still thy face to see— 
Unchanged the glory of thy brow! 

Still on unfaded charms to gaze, 
Till, guided by thy light divine, 

My soul shall be refined at last 


To fit companionship with thine! 


But thou—where’er thy choice may lead, 


Unmindful of the wreck it makes— 





One heart shall follow thee with prayer, 
And bless thee, while for thee it breaks. 
Then if at last thy lot may prove 
One worthy of thy love to see, 
The rapture of that love be his, 


The triumph mine to die for thee. 
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EUROPE LONG AGO. 





We Americans are posterity to Europe, and my impressions 
being of posthumous publication, are nothing more, after all, than 
one version, of what most heve read or heard, and many seen, other- 
wise—desultory as they will be, familiar and unpretending—with 
no claim but to historical truth and American independence. 

England is a green spot enclosed in hedges, like a garden to an 
American eye—the country without woods, the roads without ruts, 
the travelling, thirty years ago, and taverns, much superior to ours, 
rather snug than showy, at which, as Spencer says, one likes to 
keep an in; such refreshing places for stopping at, (as the English 
express what we call sfaying ) as gave rise to Dr. Johnson’s rebuke 
of English hospitality, when he declared that our warmest wel- 
come’s at an Inn. Obliging landlords, attentive servants, smart 
postboys, and ci-devant fine horses, limping from the stable to go 
without a jolt in post-chaises, just as fast as you pay, were means 
of transport, not so quiet, quick or ostentatious as the multifarious 
steam ark, with its monotonous cargo of mankind, animals, and 
things, or the irksome railcar jerking, snorting and sparkling along 
over desolate places, but more exhilarating and agreeably exclusive. 
Travelling, and indeed all American existence in England, is annoyed 
by the continual depredations of innumerable beggars, for dues not 
alms, infesting the houses and highways with craving importunity ; 
teaching at the cost of purse and forbearance, not only that nothing 
is done for nothing, but that paying for every thing you are always 
over-reached, if you suffer those gratuitous tax-gatherers to fix 
the rate of assessment. The English are not parsimonious, but so 
much more liberal than other Europeans in all pecuniary contribu- 
tions, taxes, tythes, subscriptions, and ordinary expenses, (it is not 
the rich who supply the immense means of that spendthrift govern- 
ment, which are rasped out of labor rather than capital,) and so 
sturdily independent a people with all that universal civility and 
venality in certain classes are national inconsistencies. French, 
Dutch, Germans, Italians, and other Europeans are economists, 
what we Americans consider stingy, and without the rude manli- 
ness of the freeborn. They make a business and a boast of small 
savings, such as an Englishman seldom-resorts to, then privately, 
and an American shuns asa shame. Yet the English lower classes 
are nearly all troublesome beggars, for what the same classes of 
the continent rarely expect, and never exact as their right. If 
they cheat they do not beg, unless mendicants by professivn. 
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Visit an elegant establishment in England: the house, grounds, pic- 
tures, and other objects of munificence a.e shown by a respectable, 
well-dressed old gentleman, in my time with his hair powdered— 
a class of servants which it pained me to hear cal] their employers 
master—who will be wronged unless you do your American feel- 
ings violence by giving them money. It is the same at a palace, a 
public establishment, and a private house. I have seen money left 
under a candlestick at a Jady’s party, for her domestics. I have 
heard the servants in Holland, too, complain, because after dining 
at their master’s table, we did not pay their vails. There may 
he such expectations in France, but I never felt them. Leaving 
the grand gallery of the Louvre with a lady of Philadelphia, now 
the wife of a British Peer, who had forgot her handkerchief, I was 
about to return for it, when I found the door shut, and the guard 
said I could not go in, as the hour had elapsed, and the exhibition 
was closed. ‘I only want to get a lady’s handkerchief which she 
has left behind.’’ ‘Go in, sir,” was the immediate consent, from a 
common sentry, to whom I could not venture to offer money for such 
a courtesy. While the magnificent repositories of Paris were thrown 
open to free admission, it was impossible to get even into the 
House of Commons but by dint of bribes. Per contra, all French 
bargains were impositions upon strangers. From half a dozen post- 
horses to a paper of pins, the price asked was several times the ac- 
knowledged value. Every purchase was a chaffer if not a quarrel, 
for the amount, in which particular there was no such cause for 
complaint in England. Honor is not the same virtue in those two 
countries, nor the sense of truth, probity, or courtesy. With a 
statement of these characteristics I couple no judgment. Others 
may trace causes and consequences; my purpose being orly to set 
opinion in motion without anticipating it. Avarice and hypocrisy 
are original sins to which all mankind are subject. The Abbé Correa 
used to say that the Americans worship God and Mammon; yet 
what great consequences must affect the morals of a people who 
mostly neither beg or cheat! 

The climate of England is wel) for those brought up to it; but 
uncomfortable to the children of the American sun; it seems to 
require active life, generous diet, and disregard of weather, so con- 
stantly unpropitious to out-of-door enjoyments, as to superinduce 
them, for there would be very few if they depended on fair wea- 
ther. Eating, drinking, exercise, and merry-making, are therefore 
English necessaries of life. In Tacitus, Horace, and other Roman 
writers, suppers, which were equivalent to modern late dinners, are 
continually mentioned. Suppers and suicides were great Roman 
succedaneums. The long-lived personages described by St. Simon. 
were all good livers; and dietists are the only persons that in his 
memoirs died early. Good food and wine, taken in moderation, at 
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leisurely meals, with bathing and constant exercise in the open air, 
was the Roman, as it is the French phi osophy of health ; and most 
of it is likewise English, German, and Italian. A water or tea, 
drinking Frenchman used to be rare. A Persian maxim declares 
good wine the way to Heaven, because it soothes the passions and 
softens the crosses of life. Damps, fogs, and small distressing 
rain—chilly, dark, and dismal days, weeks, and months, in disastrous 
succession, are thus rendered comfortable in Europe, by conquest 
of climate, attention to food, and cultivation of existence. The 
dolce far niente which Madame de Staél found in Southern ( not so 
prevalent in Northern) Italy, is the lineal deseendant of the Roman 
carpe diem, epicurean love of constant but gentle recreation and 
entertainment, which in France has many votaries, especially among 
the bourgeoisie and peasantry, in England some in the upper 
classes, but in America is inconeecivable as yet, if it ever should be 
acceptable to our utilitarian people, whose very sports are both la- 
borious and lucrative. American climate may require a different 
Hygiene. To feeble and indisposed Americans the prolonged gloom 
of London and Paris is especially trying and injurious. The cli- 
mate of Paris is almost as wet as that of London. A French emi- 
grant, long resident in Philadelphia, took the opportunity of an 
American Minister’s going to France in a vessel of war, to return, 
and frequently entertained him on the passage with the charms of 
Paris. It rained during the first three weeks after their arrival 
there, and the Minister complained to his French fellow traveller 
of disappointment in the climate. ‘* Why yes,” said the Parisian, “I 
find every thing quite changed for the worse by the revolution.” 
When I was in Paris eighty people died a day, for a considerable 
period, of the influenza, the effect of a long spell of cloudy, bad 
weather. I had it severely, had it again, and worse in London, 
lingered a long while with miserable convalescence, without a ray 
of sanitary sunshine, which probably never would have been good 
health without coming home to a true American sweat, with a cold 
bath in July, which are enjoyments little known among those of 
Paris or London. Cold bathing I could not find in London. Warm 
bathing was common at Paris; but owing probably to the un- 
pleasant sensation of cold water in chilly weather, notwithstanding 
a neatness of dress to which we are strangers, there was little of 
that personal purification in England, which immersion in water 
produces, and all ancient refinement inculeates. Dr. Johnson 
called the French ‘nasty ”’ for spitting on a brick floor, who might 
retort that he seldom washed himself all over with oriental scrupu- 
losity. The first Europeans who saw American Indians roast their 
captives alive by slow fires, and stiek their flesh full of hot coals, 
were shocked at the barbarity, while the Indians despised the Euro- 
peans for not liking such manly sport, and betraying, moreover, 
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contemptible anxiety for peltries, which they would buy, beg, and 
even steal, rather than not get. ‘The extremes and the revolutions 
of our weather are never failing topics of European censure: but 
are they more unpleasant or unhealthy than the perpetual despotism 
of dismal skies, so that the health of London is supposed to depend 
on the kitchen fires always under the houses warming the upper 
rooms, in which fires are also indispensable nearly all the year? 
This is a question to be determined by some friendly power having 
no interest, to whose umpirage it may be left. If judgment is 
given in spring, it may be for Europe, but if in autumn, the award 
must be in favor of American climate. 

Nothing proves the social as well as political progress of the 
last quarter of a century more than the moral rebellion, beginning 
in this country against the rights and regulations of titular rank, 
which were as absolute as imposing till lately. Rank in England 
is an exaggeration of that social distinction as it exists in the rest 
of Europe, owing to the democratic principle, which requires, from 
the British monarch down through all castes of nobility, the most 
exclusive and inflexible discipline in authority, by courtesy exacted 
by merely titular preéminence, unknown, I believe, to antiquity, 
notwithstanding the despotic prerogative of Babylonian, Persian, 
Egyptian, and Roman government. Conventional rank, like cli- 
mate, is an easy yoke for those broke to it. Our own titles, with- 
out rank, are almost as absurdly cherished as the English titles 
with it; and we are apt to revere theirs: yet rank enforced by title 
we find it hard to comprehend, and stiJl harder to bear. The Eng- 
glish claim unquestionable right to regulate itas they please among 
themselves, and that Americans in England are bound to passive 
obedience. A Russian Minister in this country declared that he 
never could be in the presence of 2 dis‘inguiuhed personage here, 
once a king, without some of that sense of awe with which subjects 
contemplate sovereigis—a reverence supposed to pervade the 
whole theory of ennobled superiority. To us Americans, all 80- 
vereigns, and little used to social gradations, sex, age, merit, and 
station, are the only acknowledged ranks, though titles abound. It 
seems strange to us that Canning or Scott should habitually yield 
precedence to titled persons, many of whom were grovelling before 
the Minister for his official patronage, as most of them were avowed 
idolaters of the intellectual supremacy of the great novelist. 
Americans cannot acknowledge the right of that rule which would 
postpone Washington to every obscure patentee of a title. Some 
think, indeed, that all titles are mere delusion, without which pri- 
vate wealth and political power would be as authoritative in Eng- 
land as they were at Rome; and that inflexible rank at table, es- 
tablished rank, of both sexes, by birthright, in a dance, and the 
various other minor impositions of this sometimes galling little 
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prepotency, which are the common law of English society, are 
among the mere absurd remains of feudal barbarity, fast melting 
away in the rising sun of personal equality now beaming over the 
world. I believe talent, sex, and age are more appreciated as 
titles to social rank throughout all other parts of Europe than 
Great Britain. Are we Americans the iconoclasts to break this 
brazen image? So great a reformer as Napoleon shivered himself 
to pieces on it. After equality was completely established by the 
irresistible level of the revolution, passed in bloody traces through 
all ranks, his elaborate restoration of titles, and submission to what 
he found perhaps an overpowering inclination for mere rank, tended 
as much as any thing else to cast him from authority. But did he 
misjudge mankind or the French, in the attempt which cost him 
life, empire, and dynasty? Americans can hardly conceive the 
merit ef mere titular rank as appreciated in Europe; and we are 
prone to believe that the greatest man in the world threw the world 
away for a superannuated trifle. In Germany I had the honor of 
presentation to the Prince of Orange, who, with his wife, full sister 
of the great Frederick, (as sportsmen would say ) were at another 
inn from that we lodged at in Frankfort. The American Minister, 
with whom I was, having known them during their exile in Eng- 
land, went to pay his respects to their Serene Highnesses,—a short, 
chunky man (to use our expressive Americanism) and a large, fine- 
looking woman, both somewhat advanced in years. We were re- 
ceived graciously and gaily ; but asI had no part in the ceremony, 
being merely a mute attendant, [ was on the point of committing 
what I was not aware would have been a great offence to princely 
rank, by merely sitting down on a chair, which is not permitted in 
presence of princes. I have often smiled since at the idea of of- 
fence to rank by so simple and natural an act. Yet why not, if in- 
equality by rank is acknowledged? Americans do not often like their 
servants to be seated in their presence, and political is not personal 
equality. When once the outer wall of rank is overcome, much 
of its offensive inaccessibility probably disappears. Through the 
kindness of the American Minister, I had the honor of an invitation 
to a Tery Cabinet dinner in London. All the members of the 
ministry were assembled at the table of a Duke. The whole ser- 
vice was gold, the favorite meat was sturgeon, a royal dish, the 
finest fruit was pine-apple, of English growth, and the mansion, 
though less showily furnished than many American private houses 
at present, (such has been the spread of luxury since, ) was large 
and elegant. From the slight means few such opportunities have 
afforded of judging of rank in social intercourse, I am satisfied, 
that at all events high rank is less exacting and more sociable than 
secondary; and that much of the complaint of rank results from 
its awkward infliction by those who have least title to it. Nothing 
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could be more unaffected than the easy benevolence with which an 
obscure youth, on the occasion alluded to, was at once put upon a 
proper footing with titled and eminent persons, who, while naturally 
asserting their own rank, placed no restraint on him; in which plain 
and gentle intercourse, without that condescension which Massillon 
stigmatizes as the pomp of humility, often the most offensive asser- 
tion of superiority, the Duke and the Prime Minister were most 
distinguished and unaffected. When the great republican English 
poet bears his high testimony that orders and degrees jar not with 
liberty, but well consist—does he mean titular orders or official de- 
grees? Itis every day’s American experience that there are public 
occasions and proper places for attention to official station, private 
worth, age, and sex, as conducive and essential to social harmony. 

Isolated as England is by locality and frequent wars, other Eng- 
glish social regulations than those of rank, the regimen of food, 
habitation, dress, equipage, and fashion—for the most part, like 
rank, more despotic than elsewhere—are often peculiar to English 
climate and custom, and inconsistent with ours. Is there no happy 
mean between rude independence and preposterous refinement? 
From England, France, Germany, and Italy, America may select 
and adopt social habits. The English library is our common school, 
while the French and German vie with it. I understand that most 
well educated English now speak French without difficulty. The 
French kitchen, much more chemical and rational, is likewise 
more congenial with American climate. It is every day superseding 
even English taste. I mean good cooking, not bad imitations of 
an undervalued art, on which much happiness depends, by which 
suffering is avoided, sickness alleviated, and life prolonged. French, 
Spaniards, and Italians, do not suffer and die of American diseases, 
as English and Irish, or even Germans: and is not diet the cause? 
Sobriety, temperance, and well-cooked food. The parlour is de- 
bateable ground, though most Americans prefer the English fire- 
side as the best model for our domestic relations. A chamber, both 
in England and America, is that unknown country whose bourne 
none but the family can pass without transgression. I was received 
in Paris by a distinguished lady—the famous X, in the well-known 
X Y and Z correspondence with our Ministers—to whom I had a 
letter of introduction, on my first visit, not only in her chamber, 
but she was in bed, confined, as she said, by having fallen on the 
ice. and hurt her thigh. I will not say whether such freedom of 
access and conversation, unknown to English and American man- 
ners, are to be desired or deprecated. The actual and the compara- 
tive state of polite intercourse between the sexes in both hemi- 
spheres, is a fallow field for philosophical developement,—the lan- 
guage of decorum, whether it is best spoken in France or England. 
The boor who sells a wife, does he degrade either sex more than 
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the peer who sues for money from her seducer? The whole con- 
dition of female morality, affection, and influence, in Europe, may 
be more elegant, but is it more respectable or desirable than Ame- 
rican? Some philosophical inquirer may explain a subject full of 
interest, if fairly treated, without prejudice. 

Nothing about London is so impressive as its vastness; more 
people in one town than in the whole State of Pennsylvania; an 
immense solitude to an American at first; an uninhabited island 
cannot be moreso. Millions of men, women, and children, talking, 
looking, and doing every thing much like us; yet utter strangers, 
exclusive, repulsive, and intolerant. It is a poignant lesson of 
one’s littleness, an impression of loneliness that makes the bowels 
yearn for home, with a heart-sickness in the very marrow of Ame- 
rican bones. All fond anticipation vanishes at sombre reality. 
The most classic spots so begrimed with smoke they look like any 
thing but what their pictures represent; many of them hid in such 
narrow places that their exterior is not fully visible. The whole 
beau-ideal supplanted like a dream, by waking to gloomy truth. 
The public journals teem every day with occurrences, public and 
private, which, when an American reads at home, he supposes he 
must see, feel, and be present at in London, but when he gets there 
he is as far off from most transactions of that large metropolis as 
ever. Whenan American Minister, who had taken his impressions 
from books, first entered the paltry House of Commons, and saw a 
handful of plain-looking men instead of the magnificent multitude 
which Blackstone’s Commentaries had taught him to expect, legis- 
lating for the British realms, his amazement was unutterable. 
Thirty years ago London was not handsome; the private dwellings 
small, the palaces few and mean, and the building materials un- 
sightly. English pride and show do not dwell in London, or even 
in buildings, so much as in country life. A London artizan takes 
pride in avoiding show. Great-great-grandson of the inhabitant 
of the same shop—he is known by workmanship and wealth, dis- 
dains a fine window or attractive front; his display is the immense 
contents of a vast repository of costly things, into which the en- 
trance is a poor door without a sign. Many of the best shops of 
London are less ostentatious now than those of Philadelphia or 
New York. English well born are well fed people, large and 
comely. Liberty and industry of their inferiors dress the upper 
classes better than any other nation. But operative John Bull is 
rather a stumpy, ill-favored specimen of mankind; pastoral John 
is better favored, and John the picked house-servant, in fine livery, 
is better still. English women generally, with ruddy complexions 
and handsome faces, are not equal to those of many other countries 
in many physical attractions. This perilous assertion, though pos- 
thumous, will not escape malediction. A royal favorite, formerly 
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and still justly celebrated for beauty, was, even thirty years ago, 
though a most lovely creature, yet a lump of loveliness ; and a cele- 
brated actress, while charming to hear, was a stupendous person to 
see. I have actually shut my eyes to listen, without the disgust of 
sight, to her delightful voice and performance, and the enthusiastic 
applause it elicited. 

Kensington gardens and Hyde Park of a Sunday are the great 
English show, and the finest ostentation in the world of large well- 
dressed men and women, horses, dogs, and equipages of every 
imaginable description. English display is exterior, in pleasure 
grounds, parks, race courses, gardens, carriages clothing, and, 
above all, horses and their equipments. French elegance ministers 
to the interior in furniture, theatres, mirrors, porcelain, and female 
dress, in which it excels. Italy is the preceptor of both in music, 
painting, statuary and architecture. French theatrical exhibitions 
are superior to English, not so much in any one thing as on the 
whole. The Italian opera is the model of all others. A notion 
predominates in England, that superior wealth begets the best taste 
and highest refinement; but has it or can it make the best opera, 
dinner, piece of music or painting? 

Fashion is governed by the Salique law in London, where the 
tailor isa monarch. In Paris there is a queen mantua-maker and 
a king milliner, but no king tailor; and male dress is not a pure 
despotism. In London it is absolute; the monarch can do no 
wrong, as others of his trade can do no right. In Paris, the exqui- 
site tribe is less numerous, but what there are, are more exquisite 
still than those of London, where it is a much larger race, no one of 
whom quite equals a very few inimitable French, but all of whom 
surpass most of the French beau-monde. Female Parisian dress 
is like the Parisian dialect—something inimitable by foreign or 
provincial attempts. English fashion is more exclusive than exqui- 
site. It dwells, as probably fashion does every where, not only in 
the metropolis alone, but only in particular parts, streets, and even 
sides of certain streets. A stranger furnished from the city of 
London would be as much behind the modes of one mile further 
west, as if equipped in another hemisphere; the standard of taste 
is as different as in a different world. 

Of all the superiorities of Great Britain, the domestic animal 
kingdom is the most unrivalled; the horse, cow, sheep, dog, hare, 
and rabbit. The English horse is unequalled; cart horse, dray 
horse, wagon horse, coach horse, stage horse, post horse, gig 
horse, race horse, hunter, saddle horse, and royal horse, (the 
cream-colored Hanoverian breed used by the monarch,) all dis- 
tinct and each perfect in their kind. Pure lineage, perfect train- 
ing, indefatigable grooming; at least one hundred thousand well 
mounted gentlemen and ladies all out every tolerable day in Eng- 
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land, all attended by their well-mounted grooms, and innumerable 
vehicles drawn by noble horses, with picked footmen in flashy 
liveries, and coachmen altogether sui-generis, with their wigs 
and cocked hats, place this genre, if not for use, at least in 
appearance, beyond all other nations. The Duke before alluded 
to, told me that Sir William Draper, when serving in this country, 
sent him a racking horse, what I think he called a Narragansett, 
but that the rack was not liked in England, where it is, at least was, 
universally condemned as equally unnatural for the horse and un- 
graceful for the rider. Iam not sure whether the English war horse 
is the best. General Moreau preferred the Andalusian horse; and 
M. de Haussez, one of Charles the Tenth’s exiled ministers, in his 
interesting view of England, gives the preference to the Norman 
horse for labor and longevity. The continentals, therefore, do not 
give itup. I believe there is a general opinion on the Continent 
of Europe, that English cavalry are more showy than serviceable ; 
they are said to have failed at Waterloo. The English clothe, 
physic, and pamper their horses more than others. There are also 
American turf-men who consider our race horses superior to the 
English; but I must confess that to all appearance nothing is com- 
parable, in Europe or America, to the splendid whole of the English 
equestrian department—horse, carriage, coachman, footman, groom, 
and all—its entirety, nobility and perfection. 

I reached London, driving through the wonderful crowds of the 
streets, in all the bustle of a contested election. Burdett was then 
standing his first canvass. I was the bearer of a letter to Cobbett, 
a large, stout, well built, orderly-sergeant-looking man, very talk- 
ative and very abusive. I stood with him at the window of his book 
store, under the loyal sign of the crown and mitre, when the popu- 
lace drew Burdett’s carriage along Pall Mall. Billingsgate could 
not transcend—as Americans say when they mean, to erceed—the 
coarse and profane reproaches he poured out with unsparing blunt- 
ness on the vile mob and their viler Whig leader, with whom after- 
wards, both leader and mob, he became a Radical, and then quar- 
relled with the leader as that leader has with the followers. 
Populace, whether educated or not, seldom reflect that inconsist- 
ency is humanity, and that as politicians are not superhuman, so it 
is human to err, especially for ardent men with strong passions., 

Next day I spent at the country residence of the great English 
advocate— Erskine; extremely free and animated in conversation, 
very kindly disposed towards this country, and altogether an agree- 
able host for a young American. It was the cant of his own pro- 
fession to discredit Erskine as unlearned and undisciplined, and of 
some English statesmen to deny his parliamentary talents, on the 
plea, more prevalent there than here, that lawyers cannot be great 
statesmen. Erskine was certainly eminent in parliament, and un- 
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rivalled at the bar. If much the greatest professional reputation 
and emolument are any tests of excellence, he was the first lawyer, 
and as a public man he filled a large space with signal ability. 
William Pinckney declared he would rather be Erskine than any 
other man of his age; and whoever will compare his speeches with 
the best of their kind, may see reason for that perhaps extravagant 
estimate. Erskine, like Pinckney, was a professional enthusiast, 
which is a talent per se. When Dallas, afterwards Chief Justice, 
was rejoicing, at Erskine’s, that the courts were just over, and he 
should have some repose, Erskine replied with great enthusiasm, and 
a great oath, that he should like to gnaw another brief immediately. 
After his short career as Chancellor, he deplored the peerage and 
pension which deprived him of so much greater professional gain, 
celebrity and enjoyment; for there is greater enjoyment in signal 
professional success than mere promotion, titular distinction, or 
elegant leisure. 

I saw Fox in Paris, a fat greasy-looking man, with very shagg 
eyebrows, dark complexion, thoughtful expression, plain, un- 
fashionable dress, and a white hat,—which was then sucha symbol 
of Whig or rather Radical politics, that none but a root and branch 
man would venture to wear it. A Tory or a gentleman would 
rather wear a turban, than that much despised sign of a party then 
in great degradation. An American Senator, just from England, 
was telling the news to Mr. Fox, to whom he was introduced, in 
the American Minister’s apartments where they met, and stating 
various acts of the French which had given, he said, great offence 
in England, and must produce war. Fox listened, with his great 
jowl hanging, and his white hat squeezed up in his hand, without 
uttering a word, till the American was saying that the spirit of the 
people of England would not brook—the French misconduct, he 
was about to add, when Fox bluntly interrupted him by—* Don’t 
talk to me of the spirit of the people of England; I’d as soon 
hear of the spirit of a dish-clout.”” I was all attention to hear 
something great from so greata statesman, whose person surprised 
me, but whose politics I much admired, and of whose talents I had 
formed the loftiest notions. Both the manner and the matter of his 
first speech, therefore, amazed me much more than even his unintel- 
lectual appearance. An extremely familiar and even coarse way of 
talking is, I believe, more common among eminent men in other 
countries than this. Conversational display and ambition are not 
common in Europe, and well bred nowhere. I heard him once, 
and only once, in the House of Commons, I can hardly say speak, 
but begin to speak—for the gallery was cleared, and we were all 
turned out just as he had passed the shoal places after the difficul- 
ties of his Jaunch, and was beginning to float in his natural elo- 
quence. The outset was curious to an American. Fluency is so 
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common here, that hesitation is almost unknown among all those 
who speak in public, whereas in England it is a rare talent; and in 
France, while every one talks well, very few can speak at all. Fox 
had the same white hat, not in his hand, but in both, which he 
worked and twisted about every way, as hatters do when making 
hats, plunging along with difficulty from sentence to sentence, 
either wanting words or having more than he knew what to do 
with. Without knowing who he was, an audience would pity him, 
and think he had better sit down than try what he could not accom- 
plish. This very awkwardness at the outset, however, became a 
merit as he warmed and went on, for its seeming diffidence or difh- 
culty gave additional charm to what followed, when a rapid flood 
of strong thoughts poured forth in fervid language with intense 
earnestness, perhaps the first of all oraterical attributes, and in 
which Fox is said to have excelled; a deep and anxious feeling of 
right imparted to the sympathies of others. It must be this that De- 
mosthenes means by action; for mere words or gestures, without 
intense feeling, however rhetorical, cannot move as oratory must. 
Good sense, understanding the subject, is the first thing required 
of an English public speaker,—ability to tell hearers something they 
do not know, without which they will not attend to the most agree- 
able declamation. If we could exchange with them a quantity of 
fluency for its equivalent in information, both parties would be 
gainers, for many of their best speakers are tiresome prosers of 
good sense, as not a few of ours are mere ranters of bad English. 
In these very slight sketches, European government, legislation, 
jurisprudence, commerce, agriculture, manufactures, society, edu- 
cation, and religion—the statistics of the old world presented in the 
philosophy of the new—are not attempted. They offer great and 
delightful fields of instructive dissertation for some American Mon- 
tesquieu or De Tocqueville to elaborate. Unequal to such harvest, 
I have confined myself to the humble gleanings of mostly material 
objects, which every transient visit to Europe brings to view. 
I am admonished, by my present limits, to omit remarkable Hol- 
land, classic Flanders, romantic Switzerland, and transcender- 
tal Germany, left to a long repose in my old portfolio, while I pass 
for a short conclusion to France, Paris and Bonaparte: that won- 
derful people, as Washington happily termed the French, in his 
fervid welcome of their first republican representative to this 
country, whose immense Dictator, as Lafayette with similar felicity 
entitled their incarnation in an Emperor, led them through an 
incredible Iliad of prodigious exploits ; a people among whose inex- 
plicable traits is that of inveterate stability of national, with extra- 
ordinary inconstancy of individual character, as signalized in every 
stage of their dramatic annals, from when Cesar, in his Comment- 
aries, characterized them, near two thousand years ago, as eager 
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with unequalled alacrity fearlessly to rush into danger and defy 
death, but incapable of resisting reverses, throughout all their 
marvellous revolutions down to that astonishing discomfiture which 
sealed their Emperor’s catastrophe and their overthrow; in pros- 
perity more than men, in adversity Jess than women. Their own 
and only epic, which, collated with that of Greece, of Rome, of 
Italy, of England, we might perhaps add of America, seems to 
prove that epie is not their element, but epigrammatic ; their apos- 
tle Voltaire, admirable like them, having truly said, ‘* Le Francais 
qu’on attaque est & demi vaincu’’—the Frenchman attacked is half 
overcome. The self-destruction of Moscow and the capture of 
Paris are proofs wonderfully indicative of the characters of the 
least and the most refined people of Europe—proofs that patriotism, 
generosity and true courage are attributes of boors and serfs, not 
of courtiers and nobles, and that the most absolute sovereigns are 
unsophisticated people. ‘To describe France is to represent Paris, 
and to do that in his time is to delineate Bonaparte. France, said 
Chateaubriand, is a soldier, not a Napoleon of peace, as the cer- 
tainly very remarkable King of the Prench was called by Falley- 
rand; but the little corporal of the violet flower and three-colored 
cockade, at whose name every crowned head trembled for twenty 
years of royal panic, while every veteran’s heart leaped for joy, 
and every conscript, even though lamenting home, felt that Bona- 
parte would lead him to perform the prodigies and share the glories 
of the great nation. To see him with his little cocked hat, gray 
surtout, and plain-hilted sword, on a beautiful Persian or Spanish 


horse, full of fire and movement, but perfeetly broke and gentle, 
like his master collected and delighting in tumult and commotion, 
richly though heavily caparisoned, as striking as David’s picture 
of him erossing the Alps; a small, pallid, almost beardless mid- 
shipman-looking young man, with a languid Italian countenance, 
light restless eyes, full shoulders, finely turned limbs, very small 
hands and feet, handsome but not commanding appearanee, a bad 
though bold rider, (as if he had never been taught that gentleman\y 
accomplishment—the elegant Charles the Tenth was probably a 
much more graceful horseman, and rode a review better,) environed 
by cohorts of gorgeous officers as resplendent as he was plain, 
hardly one of them thirty years old, yet all veterans and many 
wounded; Beauharnois, a well-favored graceful youth, at the head 
of his huzzars, and Murat in the flower of fantastic manhood, king 
by right of dashing deeds and dress, before he was enthroned of 
modern chivalry, exquisite coxcomb in equipments, glittering with 
lace, feathers, gold, and military finery, profusely bearded before 
that mode became vulgar, perched on the most extraordinary 
charger that equestrian luxury could procure, his scarlet manc 
flowing in long glossy ringlets over broad parti-colored shoulders, 
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his forelock parted in thick curls about odd eyes sparkling with 
fire, an animal altogether of most curious figure and action, as un- 
like the quiet simplicity of an English blood horse as Murat to an 
English plain-dressed English gentleman ;—together with all the 
rest of the indescribable particulars of the grand monthly parade 
in front of the Tuileries and Louvre, palaces of the Bourbons, 
close by the ruins caused by the infernal machine ;—was a memo- 
rable scene to fascinate young fancies with vivid and overwhelming 
recollections. There was an exultation about Bonaparte’s military 
spectacles, at that day, when the campaigns of Italy, of Egypt and 
of Marengo were casting forward the shadows of the coming 
events of Austerlitz, Moscow, and Waterloo—a revolutionary rush 
of thought which flashed over the senses beyond the power of ade- 
quate description. When he reined up his horse to call a private 
from the ranks of a distinguished regiment, and chat with him 
before the army, the metropolis of Europe and of the world, the 
public communion of such comrades was an ecstacy that thrilled 
through France. ‘Then seated with the reins loose on the horse’s 
neck in front of the palace, in the utmost abandon of position, 
while the troops, with their exciting music, and the still greater 
stimulation of their tattered colors, filed before him, his amiable 
face beaming with a popular smile which seemed to grant every 
petition, as, holding by his stirrup, women, children and old men 
handed their memorials, which he passed to aids-de-camp,—it was 
the culmination of the sun of martial glory. After the review 
he dismounted and entered the palace. I stood close by when, as 
he mounted the marble steps with a bound, he adjusted his dark- 
brown crop with his hand, as if, notwithstanding his plain and 
almost negligent dress, he wished to look well in the drawing-room 
that was to follow. ‘There was even then, and it is said to have 
inereased much afterwards, an awe of his presence which no by- 
stander could resist, and which withered rank. Without size or 
commanding appearance, but graceful and gracious, though sudden 
and interrogative, he never failed, long before he was Emperor, to 
stand alone, while those with whom he deigned to converse stood 
aloof and around him, his presence making a circle without master 
of cererconies. With his cvronation, the Emperor waxed fat in 
every sense. Bonaparte became Napoleon. It may be that Ame- 
ricans, in the republican simplicity of transatlantic seclusion, are 
not competent judges of what was wise for the Dictator of the 
French, conqueror in so many battles, author of so many codes, 
and on all occasions so deeply read in knowledge of mankind. 
Otherwise we might say that Napoleon mistook the age, when he 
divorced his wife to beget an imperial dynasty, and fell short of his 
destiny in suffering emperors, kings, princes, and nobles to flatter 
him to his downfall. In common with cther visiters of the palace 














74 Europe Long Ago. [ January, 


of St. Cloud, I was shown the narrow bed in which we were told 
the First Consul always slept with Josephine, contrary to the gene- 
ral custom of Parisian married Ifie; and we have all seen that his 
decline began from noble and imperial connexions, to seduce him 
into whose embraces no one contributed more than his first wife. 
Insatiate of family as well as personal renown, he fell, not con- 
quered by others but by himself. The masses unchained, with free- 
dom for their reward, all the princes and captains of Europe in 
crusade against one man, could not overcome him by military com- 
bination, superior bravery, greater numbers, or even by popular 
enthusiasm. Never was his vast genius more signalized than in the 
last struggle, when with a divided and discouraged nation, disaf- 
fected officers, undisciplined troops and inferior numbers, limited 
materials, and treachery in the government and the army, by con- 
summate skill and unabated courage, he drew his forces together, 
surprised more numerous, better disciplined, completely prepared 
and veteran armies; and, day after day, army after army, attacked 
and defeated them all, till in the very moment of victory, when two 
hours more of success must have been the utter discomfiture of his 
enemies, for they were reduced and distressed without retreat, his 
star all at once fell from its sphere—his hour came—and, as if by 
destiny, he was defeated, routed, demolished, dethroned, imprisoned, 
and tortured to death. I have heard General Bernard describe his 
conduct at the battle of Waterloo, when he announced to the Empe- 
ror the arrival of the Prussians in the field—his unmoved self- pos- 
session and cheerful intrepidity in the midst of the shock that 
ensued. the French soldiers about the Emperor falling faster than 
it was possible to fill their ranks, and many of the bravest officers 
near his person in tears, not from any personal uneasiness, but 
the imminent perils of the chief they had been accustomed to 
idolize as a tutelar genius, invulnerable and invincible, of their un- 
questionable security and constant success. ‘He was like a god in 
battle !’’ said General Bernard with French vivacity. As the last of 
the Cesars of whom old Galba, when he triumphed over him, said, 
not by our means, but his own over-action, “longa Casarum serie 
tumentem,’’—swelling, bursting with the long pedigree of the Caesars, 
—was over thrown; so this new aspirant for their imperial alliance, 
for which by disastrous infatuation he sacrificed every thing, fell 
not by the blows of monarchs or people, but his own. Bonaparte 
was his own executioner. None other was equal to the achieve- 
ment, nor all others. Never were Te Deums in churches for vic- 
tory more appropriate than for that of Waterloo over Napoleon: 


for it was the work of God, of over-ruling Providence, working by 
man’s infatuation, and by apparently the smallest causes producing 


the greatest results. His dictatorship, as he called it, rather than 
reign, ended as it began, by his own act; and forty millions of de- 
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voted subjects were let loose from an allegiance which perhaps 
might have been perpetuated. If liberty was odious to him, Europe 
owes him the complete establishment of that inappreciable equality 
which the revolution began, whose inexorable level he passed over 
all ranks, even while reconstructing titles, dominions, and princi- 
palities, which Moreau used to say, he spit upon his followers. It 
is yet too soon for history to draw his true character as a warrior, a 
legislator, and a man. Posterity will do his memory that justice 
contemporaries cannot. His denigration has been said and sung, 
which written, painted, sculptured, and engraved, in all the dialects 
of Germany, of Prussia, of Spain, of Great Britain, and of royal 
France, yet it is certain his character has improved since his power 
ceased. One of the most curious acts of homage to his memory 
is M. de Montbel’s biography of his son. A minister of Charles 
the Tenth solacing his exile at Vienna by portraying with melan- 
choly eloquence the marvellous intelligence, integrity, and promise 
of that unfortunate youth, is one of the most striking and affecting 
romances of the age—whose birth, titles, life and death are a sequel 
to his father’s ; abundant of interest and moral. 

Returning from France to England, I felt that blessed assurance 
of personal safety which no American can appreciate till he puts 
himself into countries of police. One day in Paris, at the restau- 
rateurs where I usually dined, I saw an arrest, whether for crime 
or debt I never learned. Several of us Americans were together. 
A party of French gentlemen were playing billiards in the same 
room. It was evening. Sixteen gens d’armes suddenly and silently 
filed in, and arrested one of the Frenchmen. Nota word was ut- 
tered; no authority was shown but the uniform of the soldiers. 
No warrant, no cause assigned, no question asked, but the man in 
dread silence was marched away, under custody of his guards. I 
felt with a shudder that no Habeas Corpus act, no public sympathy, 
not even a police report, could come to his relief, and I fancied his 
fate mine. The necessity of always carrying and frequentiy renew- 
ing a passport, the alleged danger of any political conversation, 
the liability of even letters to betrayal, the probably exaggerated 
terrors of strict surveillance, tainted the enjoyments of Paris; and 
I breathed in England that air of freedom which to American respi- 
ration is inconceivably refreshing, without which Europe with all 
its magnificence is splendid misery. Notwithstanding, too, the 
decided preference contracted for the French kitchen, I enjoyed 
the first slice of the cold roast beef of old England, on which I 
lunched at Canterbury, on the way from Dover to London, with 


the aboriginal relish of first love. 
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WOMAN. 


* ‘What can a woman be or do without bravery? Has she not to struggle with the 
toils and difficulties that must follow upon the mere possession of amind? Must 
she not face physical and moral pain? Physical and moral danger? Is there a 
day of her life in which there are not conflicts where no one can help her—perilous 
work to be done in which she can have neither sympathy nor aid? Let her lean 
upon man as much as she will, how much is it that he can do for her ?—from how 
much can he protect her?” —Harriet Martineau. 


“Come unto me all ye that labor and are heavy laden, and I will give you rest.” 
St. Marruew’s Gospet. 


Woman! a weary lot is thine, 
And dark the clouds that round thee rise; 
Well should’st thou list the voice divine, 
That tells thee where thy refuge lies. 


Is it with thee a joyous hour, 

Fraught with sweet glance and sunny smile, 
Do words of love with witching power, 

Alike thy heart and mind beguile? 


Do friends crowd round thy onward path 
Eager with flowers to strew the way? 

Do all the hopes this cold world hath 
Before thy youthful fancy play ? 


Remember that the days draw nigh 
When, one by one, thy hopes shall fade; 
When thou shalt turn with many a sigh 
From idols thine own hands have made. 


The gorgeous vanities of life, 
Like childhood’s mimic sports shall seem, 
And fashion’s cares and pleasure’s strife 
Look like some dim fantastic dream. 


And more, yet more, the hour may come, 
When thou shalt stand on earth alone, 

‘‘The voices of thy home”’ all dumb, 
Lover and friend forever flown. 


And more, far more, the dearly loved 
May cast thy choicest gifts away, 

And those who best thy faith have proved, 

Thy trusting confidence betray. 
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O Woman! with these ills in view, 
To human aid why fondly cling ? 
What help may mortal courage shew—- 
What succour to thy spirit bring? 


Upon thy heart’s own courage call, 
On thy immortal hopes rely, 

And turn to Him, whose love to all 
In sorrow’s hour is ever nigh. 


THE APPROACHING CENSUS. 


Not the least important and interesting of the subjects brought 
before the attention of Congress, in the Annual Message of the 
President, is unquestionably that of the Census for 1840, for which 
the proper provision and arrangements must be made at the present 
session. It is well, too, that itis one of those subjects that afford 
a neutral ground on which all parties may cordially meet, without 
the intrusion of any of those disturbing influences of interest or 
feeling which must bias the judgment, on the one side or the other, 
on almost every other conceivable subject of a public nature. For 
the sake of variety, it will be quite refreshing to meet in truce on 
such a common ground, undistracted by a jealousy, an alarm, or an 
interest, of a partisan character, to unite in carrying out this im- 
portant measure on the most liberal and enlarged principles, and 
in the most efficient manner, with a single eye to the interesting 
national objects involved in it. 

The idea appears to be pretty generally entertained, that advan- 
tage will be taken of the opportunity afforded by the Census, on 
the present occasion, to perform the duty properly incumbent on 
our Federal Government, which it is a subject of just reproach and 
regret has heretofore been unaccountably neglected; namely, that 
of making some portion at least of those general statistical observ- 
ations, over the whole surface of the Union, of the principal sub- 
jects of national interest, to the proper collection of which it alone 
is competent. The American Almanac for last year held the fol- 
lowing language in relation to it: 

All intelligent and judicious legislation must be founded, in a great measure, on 
statistical knowledge. Ifthe statistics of all the United States, collected and digested 


on a judicious and uniform plan,—embracing, among other matters, a view of the 
Population, with the different classes and divisions—Commerce, Manufactures, and 
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Agriculture, with their various branches—works of Internal Improvement, as Ca- 
nals, Railroads, &c.—Crime and Pauperism—Education and Religion, with their 
condition, means of support, and the institutions connected with them,—were, at 
regular periods, laid before the public, a mass of information would be presented, 
which would be of immense advantage to the national government and to the gov- 
ernments of the several States; and the wide diffusion of such information among 
the citizens at sarge would be attended with the most salutary consequences. 
‘Knowledge is power;’ and such knowledge as this would greatly increase the 
ability of the national and State governments, as well as of societies and individuals, 
to promote the interest, and advance the moral civilization and improvement, of the 
people. 

“The volumes of the American Almanac contain a good deal of statistical infor- 
mation, which has been collected with much labor and expense. In conducting the 
work, we have frequently found it impossible to procure the information wanted. 
The statistics of the whole country can never be collected by one individual, nor by 
a society formed for the purpose. If the work is ever accomplished in a suitable 
manner, it must be done under the direction of the government of the United States. 
And, if the national government should connect this object with the taking of the 
next Census, the design would certainly commend itself to every man of enlight- 
ened views; and it would redound to the lasting honor of the administration that 
should first introduce the system.” 


It is greatly to be regretted, that at the last session of Congress 
a joint resolution, introduced by Mr. Legare, of South Carolina— 
to refer the subject to a select committee, to collect information 
and to submit a plan to carry these views into effect, at the next 
(the present) session—shared the fate of the hundreds of bills 
which were lost for want of time to act upon them. The necessity 
of prompt action is now imperative, and does not admit of a simi- 
lar postponement for another year; and compensation for the 
advantages which might have resulted from the labors of sucha 
committee, must be sought in the diligent and liberal attention 
which it behoves Congress to bestow upon the measure without 
delay. We are surprised that, in the excitements which have thus 
far engaged tne time and attention of that body, it seems to have 
been overlooked, no committee having yet (at the date of the pre- 
sent Article) been appointed in either branch to consider it—not- 
withstanding its introduction to their notice by the following pas- 
sage from the President’s Message : 

“In recommending to Congress the adoption of the necessary provisions at this 
session for taking the next census, or enumeration of the inhabitants of the United 
States, the suggestion presents itself whether the scope of the measure might not be 
usefully extended, by causing it to embrace authentic statistical returns of the great 
interests specially intrusted to, or necessarily affected by, the legislation of Con- 
gress.” 

At the session of 1835-6, it may be remembered, a memorial was 
addressed to Congress by a distinguished literary and scientific 
gentleman, Professor Lieber, of South Carolina College, invoking 
the patronage and aid of the Government, for the preparation and 
publication of a general work on the Statistics of the United States ; 
which, it was correctly urged, was entirely beyond the ability of 
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any private individual, whether in reference to its necessary ex- 
pense, or to the requisite facilities and means of observation. The 
application proved unsuccessful—from what causes we are not 
exactly informed. Probably the consideration was influential in 
the minds of many, that the approaching Census would furnish a 
convenient opportunity—in a mode not liable to the same exception 
as might perhaps apply to that thus proposed—for attaining much 
of the benefit, of an unquestionably important and national charac- 
ter, contemplated in such a work. At any rate, the considerations 
suggested in the following extract from the memorial referred to, 
are fully applicable, at the present period, to recommend the course 
pointed out to us, equally by the liberal example of all other civi- 
lized countries, and by an enlightened regard to the true principles 
of political science: 

“Tt may be considered as one of the characteristic traits of our times, that, with 
regard to many branches of importance to the well-being of society, a careful collec- 
tion of detailed facts, and the endeavour to arrive at general results by a comprehen- 
sive view and judicious combination of them, have been substituted for mere theo- 
rizing. Not only the strictly scientific portion of that great family of civilized 
nations, which part of Europe and America now constitute, has acknowledged the 
great importance to the legislator, and every one else who occupies himself with the 
welfare of his species, of statistical, inquiries, when made on a large scale and used 
with proper caution, but several governments have shown how much they value 
accurate statistics, by ordering them to be collected and properly digested. The 
Prussian Government, which offers the peculiar and novel phenomenon of a polity | 
though absolute in its frame, yet, in various respects, administered upon highly libe- 
ral principles, established, several years ago, a ‘ Board of Statistics,’ whose business 
it is to collect statistical facts with regard to agriculture, commerce, and industry, 
as well as to the manifold social and political relations of its subjects, and to lay 
the abstracts made of them before the respective authorities. Several publications 
of the greatest value have already been issued by this board. The French have 
likewise, paid much attention to the collection of*statistical facts, and the results 
derived from them have, from time to time, been made public by authority. Some 
of them have shed an entirely new light upon subjects of the utmost importance to 
human society, such as the annual report of the keeper of the seals to the king, on 
every thing connected with the statistics of crime and police offences in France. 
The governments of Austria, Bavaria, Wurtemberg, Baden, and other countries, 
have caused accounts of a similar nature, and of more or less merit, to be given to 
the public, among which those of the Grand Duchy of Baden are particularly 
worthy of notice. Even some of the Italian governments have yielded so far to the 
spirit of our times, which prompts those who wield the helm of the state to make 
public what was once carefully hid from the eye of the people, as to publish, on 
several occasions, statistical accounts of some branches of government. The Bri- 
tish parliament have instituted, on frequent occasions, statistical inquiries into va- 
rious subjects of public interest, and, conformably to the spirit of the English 
government, have rendered them, by the press, accessible to the people at large. So 
likewise has the Congress of the United States diffused knowledge on some subjects 
of statistical interest among our people, by the ordering of large editions of certain 
reports and abstracts. They have, indeed, never been of a comprehensive nature, 
but they show sufficiently how great a value Congress have set upon some of them, 
and how important your body considers the collection of minute and faithful sta- 
tistics. 

“ Statistics consist, in a great degree, in the collection and classification of a num- 
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ber of isolated facts, which, thus isolated, have little value for human experience, or 
lead not unfrequently to views entirely erroneous. If they are patiently and faith- 
fully collected, judiciously arranged and applied, and wisely digested, they lead toa 
more positive knowledge of the real state of things, wah regard to all subjects of 
which we are able to collect statistics, than any other mode of inquiry. They often 
exhibit errors, though cherished for centuries, in their real light; unveil evils never 
suspected before, or show their roots where they were never expected to be found, 
thus enabling us to choose the most or the only efficient means of counteracting 
them. They are, therefore, of the greatest use to the legislator, and to every one 
whose duty it is to frame general measures for his community, in whatever branch.” 


The terms of the President’s recommendation would seem to re- 
strict within rather too narrow limits the proper scope of the pro- 
posed measure; for certainly many of the most valuable fields of 
observation would be excluded by confining it to “ the great inter- 
ests specially entrusted to, or necessarily affected by, the legislation 
of Congress.’’ And the very definition of those terms would in- 
volve the whole question of that which is, and always has been, the 
great issue in controversy between the two parties of the country, 
namely, the extent of the proper action of the Federal Government 
upon the ‘great interests’ of the country. It would be very dif- 
ficult to trace a satisfactory dividing line, where the two opinions 
differ so widely as to the direction and the principle on which it 
should be drawn. But we see no necessity for any such rigid limit- 
ation. Though belonging perhaps to the strictest class of the 
strictest school of the State-Rights doctrine, and jealous of every 
attempt at extension of the federal action beyond the narrowest 
orbit within which its plainly prescribed functions can be perform- 
ed, yet to the mere collection of general information, from the 
elevated central point of observation afforded by the relation of the 
federal government to the States—information designed, not as any 
basis for federal legislation, but for the benefit of the States them- 
selves, and of the country and mankind at large—we cannot 
perceive that exception could be taken by any. In fact it is 
plain that there are a great many subjects on which it would be 
in a very high degree interesting and valuable to make a general 
statistical observation of the kind in question, which are not proper 
subjects of legislation at all, whether by the States or by the Fede- 
ral Government—such as the Press, Religion, Benevolent Associa- 
tions, Fine Arts, Health, &c. And when to these we add the 
subjects of Agriculture, Manufactures, Mechanic Arts, Commerce, 
in their various branches, Stocks and Banking, Internal Communi 
cation, Education, Crime, Social Life, the Political organization of 
the different States carried out through all its details, Elections, 
&c., an idea may be formed of the wide scope which it might be 
highly useful and important to give to the proposed inquiry, while 
a very small portion of the whole might be comprised within the 
proper sphere of federal legislation or influence. 

These are all great national interests, though most wisely left by 














1839. } The Approaching Census. 81 


us, either to manage and adjust themselves without governmental 
interference of any sort, or subject alone to the influence of State 
legislation, without the overshadowing control of any common, 
consolidated power of government, radiated in all directions from 
one common central point of absolute authority, as is the case with 
all the other great nations of the civilized world; while yet at the 
same time the value of the observations to be made of them must 
depend mainly on their universality. It is only out of the combi- 
nation of the whole that the national value of the detailed observa- 
tions that could be made by each State within its own borders, can 
proceed. Forsuch a purpose as this, we conceive, we are a Nation, 
and something more than a mere league of separate and indepen- 
dent sovereignties. It is only by the statistics of these great phy- 
sical and moral interests, that the practical working of our complex 
system of institutions can be fairly tested, or the whole, as a grand 
harmonious e pluribus unum, be fully understood, and its benefits 
made sensible to ourselves and demonstrated to other nations. It 
is only by an enlightened and comprehensive view of them, ona 
broader scale than within its own narrow limits,—in their mutual 
and comparative relations with each other and with other countries 
—that each State can intelligently legislate for itself in reference 
to them. And we feel well assured, that no application could be 
made of the central facilities within the competence of the Federal 
Governmentalone, more useful to the States individually, as well as 
to itself—more valuable, interesting, and satisfactory to the country 
at large, as one combined community of communities—or more fully 
in accordance with the general spirit of our institutions and the 
leading purposes of our union, according even to the views of the 
most severe anti-consolidationist—than to take the advantage af- 
forded by this opportunity to make the most extensive statistical 
survey that may be found practicable, of the general character above 
indicated, over the whole surface of the Union. 

The extent to which it may be thought proper by Congress to 
carry out this measure on the present occasion, we cannot antici- 
pate. We hope it will be ona liberal and enlarged scale, this being 
a subject on which all parties and all opinions should unite. Mr. 
Adams’ last General Message, at the session of 1828-’9, expressed 
regret at the inadequacy of the former provisions of law for the 
important objects which the Census might and should subserve, 
though directing his attention then only to the subject of Manufac- 
tures. At the third and fourth Censuses, some very imperfect, but 
still valuable, statistics of Manufactures were collected, but the 
fifth was again, we regret, confined to the mere enumeration of po- 
pulation, though considerably extended beyond that of former pe- 
riods, by the more minute subdivisions of age, and by including re- 
turns of the blind and the deaf anddumb. But the mere collection of 
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such returns is but half of the duty properly incident to the execu- 
tion of such a measure. They should be accompanied by sucha 
digest and analysis of the information collected, comparatively with 
former periods, with foreign countries and the different sections of 
our own country, as would extract from the dry and barren mass of 
figures and special facts, that essence of political and economical 
philosophy in which their value consists. The labor of conducting 
the Census on these improved principles, and of preparing the Re- 
ports on the different branches into which the information accumu- 
lated would divide itself, would of course be very great, as the duty 
would be a very responsible one, requiring a great deal more than 
the mere clerical qualifications which seem on former occasions to 
have been brought to the task, under the general official supervision 
of the Secretary of State. We cannot know what plan will be 
adopted by Congress, but trust that it will be one that will not dis- 
appoint the country, in the hopes and expectations entertained by 
all men of intelligence whose attention has directed itself to this in- 
teresting subject. 

With respect to the probable result of the approaching Census, 
so far as regards the mere enumeration of the population, it will 
probably not fall short of seventeen millions and a half. The re- 
sults of the five former enumerations that have been made at the 
successive periods of ten years, have been as follows: 

1790, - - - - 3,929,827 

1800, - - - - 5,305,925—Ratio of increase, - - - .35 

1810, - - - - 7,239,814 *..% “ - - - .36 

1820, - - - - 9,638.131 ~ » . - - - .33 

1830, - - - - 12,866,920 ee . - - - 8 

The average ratio of increase has therefore been about 34 per 
cent. for every period of ten years, or 3.4 per annum; which would 
yield in 1840 about seventeen millions and a quarter, to which the 
great excess of immigration above all former precedent, known to 
have taken place, will probably be found to add another quarter of 
a million. 

It will not be uninteresting to our readers if we extend the above 
table for the last fifty years, forward through the coming century. 
Those whose attention has never chanced to approach the subject 
will indeed be astounded at the stupendous result to which it will 
conduct them. The average ratio of increase may with entire 
safety be taken at .30 for ten years. That of the free population 
has heretofore averaged about 36 per cent., which that of the slaves, 
30 per cent., has reduced, as above seen, to 34 per cent. We as- 
sume .30, for the sake of moderation, of which the result must at 
any rate be startling, and to exclude the accidental influence of im- 


migration : 
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1850, - - about 22,000,000 
1860, - “ - - * 28,000,000 
1870, - - . - “ 37,000,000 
1880, - - . - “ 48,000,000 
1890, . - - - “ 62,000,000 
1900, - + - - *  §1,000,000 
1910, - - - - * 105,000,000 
1920, . - - - * 137,000,000 
1930, - - - - * 178,000,000 
1940, - - ~ - * 231,000,000 ! 


The imagination is overwhelmed that would attempt to realize an 
idea of this glorious anticipation. And yet the child has already 
opened its eyes to the light, that is in all probability destined to 
close them upon the magnificent spectacle of upwards of two hun- 
drec and fifty millions of inhabitants, from ocean to ocean, over- 
shadowed by the waving of the Stripes and Stars! Nor onealone, 
but hundreds—thousands—for if the last census exhibited more than 
a thousand* persons ef the age of a hundred and upwards, many 
thousands of infants born about the present period must doubtless 
live to the year 1946. And the proportion will certainly be not in- 
cousiderable, of the actual readers of this page, who will live to 
feel themselves, in little mere than half a century hence, bouad by 
the ties of citizenship and brotherhood to nearly seventy-five mil- 
lions of fellow human beings ! 

And who will question the probability that the ratio of increase 
of our population will be, and must be, through an indefinite series 
of years in the awful depths of which all imagination is bewil- 
dered and Jest, that which we have assumed—a ratio less than has 
heretofore marked our progress? What assignable cause is there 
that can arrest it? With a boundless expanse of fertile territory, 
within that region of the earth’s surface most favorable to human 
life and the healthful developement of all its faculties—a climate 
which must ever increase in salubrity from time to time with the 
extension of cultivation—an intelligence and enterprise of national 
character which will net fail to improve to the utmost every natu- 
ral resource and advantage—the gigantic steps which the science 
of the present age is daily taking in the developement of all the 
arts of utility, by which the physical sustenance and enjoyment of 
life can be facilitated and enhanced—the exemption from all possi- 
ble danger of war, and from the heavy superincumbent pressure of 
accumulated misgovernment by which the nations of Europe have 





* Nore. The actual numbers were: of Whites, Males 301, Females 238; total 
539—of Negroes, Males 1017, Females 1062; total 2,079. Three-fourths, at least, of 
the latter ought certainly to be rejected, from the well known practice of aged ne- 
groes of claiming the round century of years as soon as they have outlived their 
own memory and other evidence of their actual age. This would reduce the whole 
number to about the statement above assumed. 
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heretofore been depressed, and stunted even in the natural growth 
which their physical circumstances and national characters might 
otherwise have permitted—the perfect freedom, alike of the moral 
and the animal man, to grow to the full stature and capacity of his 
nature, with “ample room and verge enough” to spread freely in 
every direction—in such a state of things, what assignable cause 
is there, we repeat, that can arrest the progressive increase of our 
population at a similar rate to that which the past half century 
has witnessed ? 

It is in this anticipation that we find the chief reason for the deep, 
the intense solicitude, which every friend of American liberty and 
union ought to feel for the broad and strong establishment of sound 
principles, as the basis of that grand structure of political and civil 
society which we thus see rising upward towards the heavens be- 
fore our eyes—such principles as will be adequate to sustain so co- 
lossal a fabric. It is for this that the patriot would struggle to re- 
form every vicious institution, the operation of which is found, or 
is calculated, to exert a demorabizing inflmence on national echarac- 
ter. For this, that he would lament to see the baleful poison of 
that universal passion for wealth so often ascribed to us, sapping 
and corrupting the rvots of all that is truly good and great, accom- 
panied with that spirit of dishonest gambling at the grand national 
gambling table of ‘*the credit system,”” which we call by the more 
specious name of “speculation.” For this, that he would frown 
sternly upon every attempt to sow discord and jealousy between 
different sections of the country; and would anxiously cultivate 
those feelings of harmony and brotherhood, which can only be 
maintained between great confederated communities by the peace- 
ful pursuit by each of its own industry and its own interests, with- 
out encroachment on those of another by the advantages of partial 
federal legislation, and without an offensive interference with each 
other’s domestic concerns and institutions. And for this that, in 
the working of our complex political machine, he would be anxious 
to restrain as much as possible the central action of the Federal 
Government, and carry out to the fullest extent that diffusion of 
power, at the greatest distance possible from the centre, on which 
the preservation of the Union wholly depends. 

If we should be asked if we believe it possible that this Union 
can hold together a hundred years hence with a population of two 
hundred and fifty millions, spreading from Atlantic to Pacific, and 
northward and southward as their free natural growth should ex- 
tend—we answer, yes, provided the theory of the State-Rights doc- 
trine be but fully and fairly carried outinto practice. Administered 
as the Federal Government has been for the last half century, we 
must unhesitatingly answer, no. Too strong an action has been 
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propelled outward from the centre to afford a possibility of its suc- 
cessfully working ona scale so vastly eularged as this supposition 
assumes. Thus continued, it must infallibly dislocate and dissever 
the system, so soon as the distances and the masses increase to pro- 
portions considerably beyond their present dimensions. Such col- 
lisions of interest between great sections of country, as we have 
seen to grow out of the vicious federal legislation of former times 
on Tariffs, National Banks, &c., must never be suffered again to 
grow out of similar causes. ‘The danger is now happily past, and 
North and South are coming cordially together again on common 
ground ; but its repetition might be fatal even at our present rate 
of population,-—-with such an increase as will ere long have taken 
place, it must certainly be so. 


CHANNING ON “SELF-CULTURE.”* 


When we behold a man gifted by his Creator with high and rare 
endowments for his mission in society—with intellect unsubdued, 
spirit unbowed, hope undimmed, and heart unsaddened, by the per- 
petual pressure of the infirm health which wastes and weakens his 
physical powers—like the lamp whose steady, clear, and heaven- 
directed flame shines with a mild brightness through the attenuated 
transparency of the alabaster vase within which it is enclosed— 
combining in an admirably tempered character the piety of the 
Christian minister, the cultivated wisdom of the sage, the cheerful 
confidence in human nature, and in the future, of the philanthropic 
enthusiast—with a fervor, elevation, simplicity and purity, which 
seem to convey to those approaching him a better idea of the term 
apostolic than they before entértaine¢d—when we look upon such a 
man from a distance, in the quiet seclusion of his modest course of 
life, though haply known to us only by the writings that well attest 
the preéminent reputation of an eloquence, which is as of lips that 
have been touched by a coal of the sacred fire from the altar of all 
truth and holiness—it is with an affectionate reverence which is a 
thousand-fold nobler tribute of the human heart, than the homage 
which millions may pay to the vulgar glory or greatness of emperor 
or conqueror. And such are the feelings perhaps more extensively 
and earnestly entertained towards Dr. Channing than towards any 
other individual of our country and time. Of the justice of the 


* Self-Culture. An Address introductory to the Franklin Lectures, delivered at Boston, 
September, 1838, by Wm. E. Channing. Boston: Dutton & Wentworth. Printers. 1838. 
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sentiment, we do not care to speak. It is one of those sentiments 
which prove their own justice—like that with which the hearts of 
year.y multiplying millions turn to the high national Ideal which 
Washington has bequeathed as a perpetual patrimony to his coun- 
try—a better and richer possession than all the prosperity that may 
grow out of the independence which he was one of the chief instru- 
ments to achieve for it. We only state the fact, as it unquestion- 
ably exists, and as an introduction to the brief notice which our 
limits permit, of the recently published pamphlet by Dr. Channing, 
of the above title. 

It was delivered as an Introductory Address to a eourse of annual 
lectures in Boston, instituted in 1831, designed for and chiefly at- 
tended by the mechanical and laboring classes of men of that city. 
It is so thoroughly imbued with that spirit of elevated democracy 
and expansive philanthropy that have long eharacterized its author, 
that democracy which is the natural fruit of a lofty and pure Chris- 
tian philosophy, that without wasting our allotted space with re- 
marks of our own, we will extract from its pages as copious quota- 
tions as possible, to direct the attention of our readers to it; and in 
the hope that the interest which may be thus excited may cause its 
republication and wider diffusion in the sections of the country than 
those to which its circulation might otherwise probably be confined. 
Short and simple as it is, itis a book that we should like to see 
cross every threshold, and become an inmate under every roof in 
our broad and beautiful land. 

After a few opening remarks, Dr. Channing proceeds to his sub- 
ject, the duty of Self-Culture by all classes of society, in the fol- 
lowing fine introduction, which will find a deep response in the 
bosom of every right-minded reader: 

“T have expressed my strong interest in the inass of the people; and this is founded not 
on their usefulness to the community so much as on what they are in themselves. Their 
condition is indeed obscure, but their importance is nct on this account a whit the less 
The multitude of men cannot, from the nature of the case, be distinguished; for the very 
idea of distinction is, that a man stands out from the multitude. They make little noise 
and draw little notice in their narrow spheres of action; but still they have their full pro- 
portion of personal worth, and even of greatness. Indeed every man, in every condition, 
is great; it is only our own diseased sight which makes him little. A man is great asa 
man, be he where or what he may. The grandeur of his nature turns to insignificance all 
outward distinctions. His powers of intellect, of conscience, of love, of Knowing God, of 
perceiving the beautiful, of acting on his own mind, on outward nature, and on his fellow 
creatures—these are glorious prerogatives. Through the vulgar error of undervaluing 
what is common, we are apt indeed to pass these by as of little worth. But as in the out- 
ward creation, so in the soul, the common is the most precions. Science and art may invent 
splendid modes of illuminating the apartments of the opulent, but these are all poor and 
worthless, compared with the common light which the sun sends into all our windows, 
which he pours freely, impartially, over hill and valley, which kindles daily the eastern 
and western sky; and so the common lights of reason, and conscience, and love, are of 
more worth and dignity than the rare endowments which give celebrity toa few. Let us 
not disparage that nature which is common to all men; for no thought can measure its gran- 


deur. It is the image of God, the image even of his infinity, for no limits can be set to its 
unfolding. He who possesses the divine powers of the soul is a great being, be his place 
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what it may. You may clothe him with rags, may immure him mm a dungeon, may chain 
him to slavish tasks; but he is still great. You may shut him out of your houses, but God 
opens to him heavenly mansions. He makes no show, indeed, in the streets of a splendid 
city; but a clear thought, a pure affection, a resolute act of a virtuous wi"') have a dignity 
of quite another kind, and far higher than accumulations of brick and granite, and plaster 
and stucco, however cunningly put together, or though stretching far beyond our sight 
Nor is this all. If we pass over this grandeur of our common nature, and turn our thoughts 
to that comparative greatness, which draws chief attention, and which consists in the de- 
cided superiority of the individual to the general standard of power and character, we shall 
find this as free and frequent a growth among the obscure and unnoticed, as in more con- 
spicuous walks of life. The truly great are to be found ¢ very where, nor is it easy to say 
in what condition they spring up most plentifully. Real greatness has nothing to do with a 
man’s sphere; it does not lie in the magnitude of his outward age ney, in the extent of the 
effects which he produces. The greatest men may do comparatively little abroad. Per- 
haps the greatest in our city at this moment are buried in obscurity. Grandeur of charac- 
ter lies wholly in force of soul—that is, in the foroe of thought, moral principle, and love; 
and this may be found in the humblest condition of life. A man brought up to an obscure 
trade, and hemmed in by the wants of a growing family, may, in his narrow sphere, per- 
ceive more clearly, discriminate more keenly, weigh evidence more wisely, seize on the 
right means more decisively, and have more presence of mind in difficulty, than another 
who has accumulated vast stores ef Knowledge by laborious study. And he has more of in- 
tellectual greatness. Many a man, who has gone but a few miles from home, understands 
human nature better, detects motives and weighs character more sagaciously, than another 
who has travelled over the known world, and made a name by his reports of different coun- 
tries. It is force of thought which measures intellectual, and so it is force of principle 
which measures moral greatness, that highest of human endowments, that brightest mani- 


festation of the Divinity. The greatest man is he who chooses the Richt with invincible 


resolution, who resists the sorest temptations from within and without, who bears the heavi 

est burdens cheerfully, who is calmest in storms and most fearless under menace and 
frowns, whose reliance on truth, on virtue, on God, is most unfaltering; and is this a great- 
ness which is apt tomake a show, or which is most likely to abound in conspicuous station ? 
The solemn conflicts of reason with passion; the victories of moral and religious principle 
over urgent and almost irresistible solicitations to self-indulgence; the hardest sacrifices of 
duty, those of deep-seated affection and of the heart’s fondest hopes; the consolations, 
hopes, joys, and peace of disappointed, persecuted, scorned, deserted virtue: these are of 
course anseen, so that the true greatness of human life is almost wholly out of sight. Per- 
haps in our presence, the most heroic deed on earth is done in some silent spirit, the loftiest 
purpose cherished, the most generous sacrifice made, and we do not suspect it. I believe 
this greatness to be most common among the multitude, whose names are never heard. 
Among common people will be found more of hardship berne manfully, more of unvarnished 
truth, more of religious trust, more of that generosity which gives what the giver needs 
himself, and more of a wise estimate of life and death, than among the more prosperous. 
And even in regard to influence over other beings, which is thought the peculiar prerogative 
of distinguished station, I believe, that the difference between the conspicuous and the ob- 
scure dees not amount to much. Influence is to be measured, not by the extent of surface 
it covers, but by its kind. A man may spread his mind, his feelings and opinions, through 
a great extent; but if his mind be a low one, he manifests no greatness. A wretched artist 
may fill a city with daubs, and by a false showy style achieve a reputation; but the man of 
genius, who leaves behind him one grand picture, in which immortal beauty is embodied, 
and which is silently to spread a true taste in his art, exerts an incomparably higher influ- 
ence. Now, the noblest influence on earth is that exerted on character; and he who puts 
forth this does a great work, no matter how narrow or obscure his sphere. The father and 
mother of an unnoticed family, who, in their seclusion, awaken the mind of one child to the 
idea and love of perfect goodness, who awaken in hima strength of will to repel all tempta- 
tion, and who send him out prepared to profit by the conflicts of life, surpass in influence a 
Napoleon breaking the world to his sway. And not only is their work higher in kind; who 
knows but that they are doing a greater work, even as to extent of surface, than the con- 
queror ? Who knows ‘but that the being, whom they inspire with holy and disinterested 
principles, may communicate himself to others; and that, by a spreading agency, of which 
they were the silent origin, improvements may spread throngh a nation, through the world? 
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mass of men. The distinctions of society vanish before the light of these truths. 1 attach 
myself to the multitude, not because they are voters and have political power, but because 
they are men, and have within their reach the most glorious prizes of humanity.” 


After then explaining the term, and exhibiting the practicability 
of Self-Culture, in its several branches of Moral, Religious, Intel- 
lectual, Social, Practical—-all in the finest spirit—we come to the 
following passage, which touches upon a subject which we regard 
as of the highest interest to American Democracy, though hereto- 
fore lamentably neglected : 


“In looking at our nature, we discover, among its admirable endowments, the sense or 
perception of Beauty. We see the germ of this in every human being, and there is no 
power which admits greater cultivation; and why should it not be cherished in all? It de- 
serves remark, that the provision for this principle is infinite in the universe. There is but 
avery minute portion of the creation which we can turn into food and clothes, or gratifica- 
tion for the body; but the whole creation may be used to minister to the sense of beauty. 
Beauty is an all-pervading presence. It unfolds in the numberless flowers of the spring. 
It waves in the branches of the trees and the green blades of grass. It haunts the depths 


of the earth and sea, and gleams oat in the hues of the shell and the preciot 





bjects, but the ocean, the mountains, the clouds, th 


not only these minute « 
stars, the rising and setting sun, all overflow with beauty. The universe is its te my le; and 


those men who are alive to it cannot lift their eyes witheut feel 


ng themselves encompassed 
with it on every side. Now, this beauty is so precious, the enjoyments it gives are so re- 
fined and pure, so congenial with our tenderest and noblest feelings, and so akin to worship, 
that it is painful to think of the multitude cf men as living in the midst of it, and living 


ad of this fair earth and glor 





almost as blind to it, as if, inst ous sky, they were tenant 





dungeon. An infinite joy is lost to the world by the want of culture of this spiritual endow- 


ment. Suppose that I were to visit a cottage, and to see its walls lined with the choi est 


pictures of Raphael, and every spare nook filled with statues of the most exquisite work 


manship, and that 1 were to learn that neither m< oman, nor child ever cast an eye at 





these miracles of art, how should I feel their privation; how should I want to open their 





eyes, and to help them to comprehend and feel the loveliness and grandeur which in vain 
Courted their notice. But every husbandman is living in sight of the works of a diviner 
artist; and how much would his existence be elevated, could he see the glory which shines 
forth in their forms, hues, proportions, and moral expression! I have spoken only of the 
beauty of mature; but how much of this mysterious charm is fond in the elegant arts, and 
especially im literature? The best books have most beauty. The greatest truths are wronged 


wt not linked with beauty, and they win their way most surely and deeply into the soul 


when arrayed in this their natural and fit attire. Now, no man 





of a man, in whom the sensibility to the beautiful is not eherish 
dition in life from which it should be excluded. Of all luxuries, this is the cheapest and 
mostat hand; and it seems to me to be most important to these conditions, where coarse 


labor tends te give a grossness to the min From the diffusion of the sense of beauty in 





ancient Greece, and of the taste for music in modern Germany, we learn that the people at 





large may partake ofsrefined gratifications, which have hitherto been thought to be neces- 
Y . 


sarily restricted to a few. 





“What beauty is, is a qnestion winch the most penetrating minds have not satisfactorily 
answered; nor, were J able, is this the place for discussing it. But one thing I would say: 
the beauty of the outward creation is intimately related to th vely, grand, interesting at- 
tributes of the soul. It is the emblem or express'on of 1} Matter Lecomes beautiful 
to us when it seents to lose its material aspect, its inertr , fi ? r , and 


by the ethereal lightness of ifs forms and motions seems to approach Sp.rit; when images 


to us pure and geuitle affections; when it spreads out into a vastness which is a shadow of 
the Infinite ; or when, in more awful shapes and movements, it speaks ef tne Omnipvtent. 


Thus outward beauty is akin to something deeper and unseen, is the reflection of spiritual 


attributes; and of consequence the way to see and feel it more and more keenly is to culti 





vate those moral, religious, intellectual, amd social prineiples of which | have already spo 





In these remarks you will see why I feel and express a deep interest in the obscure, in the 
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ken, and which are the glory of the spiritual nature; and I name this, that you may see, 
what I am anxious to show, the harmony which subsists among all branches of human cul- 


ture, or how each forwards and is aided by all.” 
This branch of the Discourse closes with the following passage, 


replete with lofty and noble truth: 
‘I have now given a few views of the culture, the improvement, which every man should 
I have all along gone on the principle, that a man has within him capa- 


propose to himself. 
I do not look on 


cities of growth, which deserve and will reward intense, unrelaxing toil. 
a human being as a machine, made to be kept in action by a foreign force, to accomplish an 
unvarying succession of motions, to do a fixed amount of work, and then to fall to pieces at 
death, but as a being of free spiritual powers; and I place little value on any culture but 
that which aims to bring out these, and to give them perpetual impulse and expansion. I 
am aware that this view is far from being universal. The common notion has been, that the 
mass of the people need no other culture than is necessary to fit them for their various 
trades ; and though this error is passing away, itis far from being exploded. But the ground 
of a man’s culture lies in his nature, not in his calling. His powers are to be unfolded on 
account of their inherent dignity, not their outward direction. He is to be educated because 
he is a man, not because he is to make shoes, nails, or pins. A trade is plainly not the 
great end of his being, for his mind cannot be shut up in it; his force of thought cannot be 
exhausted on it. He has faculties to which it gives no action, and deep wants it cannet an- 
swer. Poems, and systems of theology and philosophy, which have made some noise in 
the world, have been wrought at the work-bench and amidst the toils of the field. How 
often, when the arms are mechanically plying a trade, does the mind, lost in reverie or day- 
dreams, escape to the ends of the earth! How often does the pious heart of woman mingle 
the greatest of all thoughts, that of God, with household drudgery! Undoubtedly a man is 
to perfect himself in his trade, for by it he is to earn his bread and to serve the community. 
But bread or subsistence is not his highest good; for if it were, his lot would be harder 
than that of the inferior animals, for whom nature spreads a table and weaves a wardrobe, 
without a care of their own. Nor was he tnade chiefly to minister to the wants of the com- 
A rational moral being cannot, without infinite wrong, be converted into a mere 


munity. 
not a means. A mind, ia 


instrument of others’ gratification. He is necessarily an end, 
which are sown the seeds of wisdom, disinterestedness, firmness of purpose, and piety, is 
worth more than all the outward material interests of a world. It exists for itself, for ite 
own perfection, and must not be enslaved to its own or others’ animal wants. You tell me 
that a liberal culture is needed for men who are to fill high stations, but not for sach as are 
doomed to vulgar labor. I answer, that Man is a greater name than President or King. 
Truth and goodness are equally precious, in whatever sphére they are found. Besides, 


f all conditions sustain equally the relations which give birth to the highest virtues, 


men < i 


and demand the highest powers. The laborer is not a mere laborer. He has close, tender, 
responsible connections with God and his fellow creatures. He is a son, husband, father, 
friend, and Christian. He belongs to a home, a country, a church, a race; and is sucha 
man to be cultivated only for a trade ? Was he not sent into the world for a great work ? 
To educate a child perfectly requires profounder thought, greater wisdom, than to govern a@ 
state; and for this plain reason, that the interests and wants of the latter are more superfi- 
cial, coarser, and more obvious, than the spiritual capacities, the growth of thought and feel- 
ing, and the subtle laws of the mind, which must all be studied and comprehended before 
the work of education can be thoroughly performed ; and yet to all conditions this greatest 
work on earth is equally committed by God. What plainer proof do we need that a higher 


eulture, than has yet been dreamt of, is needed by our whole race. 

The next branch treats of the Means of Self-Culture, resolute 
purpose, earnest faith, the control of the animal appetites, temper- 
ance, intercourse with superior minds in books and conversation, 
independence of mind, &c.; from which we can extract only the 
following: 

“T have time to consider but one more means of self-culture. We find it in our Free 


Government, in our political relations and duties. It is a great benefit of free institutions, 
that they do much to awaken and keep in action a nation’s mind. We are told, that the 
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education of the multitude is necessary to the support of a republic; but it is equally true, 
that a republic is a powerful means of educating the multitude. It is the people’s University. 
In a free State, solemn responsibilities are imposed on every citizen; great subjects are to 
discussed; great interests to be decided. The individual is called to determine measures 
affecting the well-being of millions and the destinies of prosperity. He must consider not 
only the internal relations of his native land, but its connexion with foreign States, and judge 
of a policy which touches the whole civilized world. He is called by his participation in the 
national sovereignty, to cherish public spirit, a regard to the general weal. A man who 
purposes to discharge faithfully these obligations, is carrying on a generous self-culture. 
The great public questions, which divide opinion around him and provoke earnest discus- 
sion, of necessity invigorate his intellect, and accustom him to look beyond himself. He 
grows up to a robustness, force, enlargement of mind, unknown under despotic rule.” 


After deprecating not more strongly than justly the evils of that 
party-spirit to which we are but too prone to yield all that is no- 
blest and best of our mind—as also equally that jealousy assumed 
by some to exist on the part of the poor against the rich, and the 
‘“calumnious outcry”? we constantly hear against the working 
classes, as if they were aiming at the subversion of property— 
there is a great deal of pregnant truth in the following remark, by 
one standing aloof from the party contests of the day, and uttering 
the calm, clear accents of disinterested truth and wisdom: 


To me it seems, that the great danger to property here is not from the laborer, but from 
those who are making haste to be rich. For example, in this commonwealth, no act has 
been thought by the alarmists or the conservatives so subversive of the rights of property, as 
arecent law, authorizing a company to construct a free bridge, in the immediate neighbour- 
hood of another, which had been chartered by a former legislature, and which had been 
erected in the expectation of an exclusive right. And with whom did this alleged assault 
on property originate? With levellers? with needy laborers? with men bent on the 
prostration of the rich? No; but with men of business, who were anxious to push a more 
lucrative trade. Again, what occurrence among us has been so suited to destroy confidence, 
and to stir up the people against the moneyed class, as the late criminal mismanagement of 
some of our banking institutions. And whence came this? 
From the agrarian, or the man of business? Who, let me ask, carry on the work of spolia- 
tion most extensively in society ? 
dishonest failures, than by professed highwaymen and thieves? Have not a few unprinci- 


from the rich, or the poor? 
Is not more property wrested from its owners by rash or 


pled speculators sometimes inflicted wider wrongs and sufferings, than all the tenants of a 
state prison? Thus property is in more danger from those who are aspiring after wealth, 


than from those who live by the sweat of their brow.” 


His excellent remarks on the duty of attention to Politics, upon 
the Press, upon Education (to which he is in favor of exclusively 
appropriating the public lands) we pass over with regret. The third 
branch answers the objections which may be adduced against his 
views ; from which we can afford space only for the following: 


“ Why is it, I ask, that we call manual labor low, that we associate with it the idea of 
meanness, and think that an intelligent people must scorn it? The great reason is, that, in 
most countries, so few intelligent people have been engaged in it. Once let cultivated men 
plough and dig and follow the commonest labors, and ploughing, digging, and trades will 
cease to be mean. It is the man who determines the dignity of the occupation, not the 
occupation which measures the dignity of the man. Physicians and surgeons perform 
operations less cleanly than fall to the lot of most mechanics. I have seen a distinguished 
chemist covered with dust like a laborer. Still these men were not degraded. Their intel- 
ligence gave dignity to their work, and so our laborers, once educated, will give dignity to 
their toils.—Let me add, that I see little difference in point of dignity, between the various 
vocations of men. When I see a clerk, spending his days in adding figures, perhaps merely 
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covying, or a teller of a bank counting money, or a merchant selling shoes and hides, I can- 
not see in these occupations greater respectableness than in making leather, shoes, or furni- 
ture. I donot see in them greater intellectual activity than in several trades. A man in 
the field seems to have more chances of improvement in his work, than a man behind the 
counter, or a man driving the quill. It is the sign of a narrow mind, to imagine, as many 
seem to do, that there is a repugnance between the plain, coarse exterior of a laborer and 
mental culture, especially the more refining culture. The laborer, under his dust and 
sweat, carries the great elements of humanity, and he may put forth its highest powers. I 
doubt not, there is as genuine enthusiasm in the contemplation of nature and in the perusal of 
works of genius, under a homespun garb as under finery. We have heard of a distinguished 
author, who never wrote so well, as when he was full dressed for company. But profound 
thought and poetical inspiration have most generally visited men, when, from narrow cir- 
cumstances or neg,irent habits, the rent coat and shaggy face have made them quite unfit 
for polished saloons. A man may see truth, and may be thrilled with beauty, in one costume 
or dwelling as well as another; and he should respect himself the more for the hardships, 


under which his intellectual force has been developed.” 

And the following is the conclusion of one of the finest and no- 
blest of the many admirable productions that have been contributed 
by this gifted mind, this pure and lofty spirit, and this kindly and 
benevolent heart, to the permanent literature of our country : 

“Let us thank God for what has been gained. But let us not think every thing gained. 


g 
Let the people fee] that they have only s ed in the race. How much remains to be 


done! What a vast amount of ignorance, intemperance, coarseness, sensuality, may still 


be found in our community! 





What a vast amount of mind is palsied and lost! When we 
think, that every house might be cheered by intelligence, disinterestedness, and refinement, 
and then remember, in how many honses the higher powers and affections of human nature 
are buried as in tombs, what a darkness gathers over society. And how few of us are moved 


by this moral desolation? How few understand, that to raise the depressed, by a wise cul- 


ture, to the dignity of men, is the highest end of the social state ? Shame on us, that the 
worth of a fellow creature is so little felt. 


“1 would, that I could speak with an 
I would say to them, You cannot, without guilt and dis- 


wakening voice to the people, of their wants, their 





privileges, their responsibilities. 
grace, stop where youare. The past and the present call on you to advance. Let what 
you have gained be an impulse to something higher. Your nature is too great to be crushed. 
You were not created what you are, merely to toil, eat, drink, and sleep, like the inferior 


animals. If you will, youcan rise. No power in society, no hardship in your condition can 
depress you, Keep you down, in knowledge, power, virtue, influence, by your own con- 
sent. Do not be lulled to sleep by the flatteries which you hear, as if your participation in 
the national sovereignty made you equal to the noblest of your race. You have many and 
great deficiencies to be remedied; and the remedy lies, not in the ballot box, not in the exer- 
cise of your political powers, but in the faithful education of yourselves and your children. 
These truths you have often heard and slept over. Awake! Resolve earnestly on Self-cul- 


ture. Make yourselves worthy of your free institutions, and strengthen and perpetuate 


them by your intelligence and your virtues. 
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NOTES OF THE MONTH. 


ST. JUAN DE ULLOA. 










The newspapers for the last month have been busy with accounts of the last 
grand victory ‘on the European plan,” that has come off since the bombardment 
of Antwerp. The American continent, however, was the scene of the exploit ; 
and it would seem that the great powers of Europe, finding opportunities for in- 
dulging in the favorite pastime of kings growing more and more scarce in their 
own hemisphere, are disposed to keep their hand in practice on our American 
soil,—for when the question lies between Europe and this Continent, our pride 

of position becomes interested, no matter what may be the portion of its broad ex- 

panse affected. The capture of Vera Cruz by the French, and the bombardment 

of its noble fortress of St. Juan de Ulloa, with the destruction of many hundreds 
of lives of its defenders—as it were, for a piece of royal sport, to give a young 







































dandy of the blood an opportunity of fleshing his maiden sword, and of showing 
off to the officers of “la grande nation,” and through the Moniteur to the legitimates 
of Europe, how coolly a prince of the new regime can command the battery of a 
frigate, or maneuvre a ship into line—has produced a startling effect on the public 
mind through this entire country. Our newspaper press—strikingly different in 
this respect from that of Europe—concerns itself but lightly with foreign intelligence, 
and seldom inquires into the morale of great events like this, as judged by those 
eternal principles by which our own national conduct, nay existence, is regulated 
and determined. But the people at large—and the people of this country, altogether in- 
dependent of the newspapers, create its tone of public opinion and regulate its public 
action—have formed their own conclusions respecting this event, and will be slow 
to alter them. They view the whole transaction, and their opinion will be shared 
by the moderate and the thinking men of all countries, with unmitigated indigna- 
tion, abhorrence, and disgust. Not one ray of that glory which streams over the 
page of French history from a thousand battles relieves the criminality of an occur- 
rence which no despatches can make other than a high national outrage. In judg- 
ing of the circumstances, it is not necessary to go deeply into the merits of the case 
at issue between France and Mexico. It is sufficient for our purpose to know that 
it was a matter of money, so contemptible in amount that even the political wrong- 
makers of the French budget could not swell its aggregate to the petty sum of six 
hundred thousand dollars; and that the Mexicans, also, admitting the propriety of 
redressing every well-founded grievance, repeatedly offered to submit the details ot 
this redress to friendly arbitration. The knowledge of these facts is sufficient to 
make us view the sanguinary capture of St. Juan de Ulloa as an act of execrable 
atrocity, and the wholesale destruction of its garrison as a national murder, revolt- 
ing to the moral sense of the whole civilized world, and appealing through that 
pervading instinct to eternal justice itself for punishment and retribution. The day 
has gone past when the military brilliancy with which it is executed can atone for 
an act, politically, because morally, wrong; or when the naval precision with which 
scientific tacticians can pour hot shot into a magazine, can blind attention to the 
sickening truth, that this sport, so exciting to a young hero of the Tuilleries, and so 
interesting a variation to the monotony of the Moniteur, has caused many hundred 
brave men to be wantonly sacrificed, in defending the honor of their country and 
the sanctity of its soil—and has been committed by a foreign power, having no 
national interest within thousands of miles even of the hemisphere, which its san- 
guinary politics have thus foully polluted. 
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This French blockade, in all its parts, whether of theory or practice, has jarred 
hideously with the new spirit of the age, and has awakened an attention to the 
subject which must result in the application of higher and simpler principles to 
national action than the exploded maxims of a diplomatic philosophy that is rapidly 
passing away with the principles it professed, and the systems that it regulated. It was 
a rude and tyrannical resort to the last extremity of violence, put in motion by the 
machinery of a diplomatic code born of the low chicanery of courts and kings, and 
of which the enormities might have remained forever unperceived in the recesses of 
cabinets, and amid the jarring interest of contending dynasties, but which has 
withered before the simpler righteousness of the popular intelligence, that from the 
level of the American Revolution first scrutinized its rules of action. This new 
spirit, which is now awakening the nations, looks in vain for justification of a prac- 
tice which places a thousand innocent interests in jeopardy and punishment, because 
one may have sufficient wickedness combined with sufficient power to thrust its 
budget of grievances, real or pretended, into the face of a nation, and declare with 
selfish arrogance to every other having relations with it, that their peaceful pursuits 
shall cease, that their commerce shall be suspended, and that their claims and busi- 
ness of every sort, shall stand aside till the dust of submission shall be licked, and 
the full measure of its vindictive retribution been yielded up. This common sense 
of the popular intelligence says with justice and propriety, that the rule of right 
would be, if France is aggrieved by Mexico, and cannot obtain redress, she has the 
privilege to suspend all national intercourse with a people so faithless until justice 
has been done. She may shut the ports of France to Mexican trade, and interdict 
the Mexican people the use of every French commodity, until the public deprivaticn 
of such accustomed comforts shall compel from theie authorities full satisfaction of 
wrongs which grew out of that trade, and which must not be repeated if it is to be 
renewed. Or should this not be sufficient, reprisals might be made, as an extreme re- 
sort, on Mexican public property until compensation in full had been obtained. This 
is the extent to which equal and impartial justice between nations would authorize the 
French cabinet in proceeding. By the Law of Blockede, as now practiced, in seek- 
ing compensation for these temporary wrongs, she injures other nations to ten times 
the amount, and only leaves comparatively unscathed the object of her hostility. 
What right has France to point to a few frigates ranged along a thousand miles of 
coast, and arrogantly turn back the rich commerce of America from its destined 
ports? We surely have nothing to do with the petty tactics of King Louis Phi- 
lippe, cr with the desperate anxiety of his ministers to get up a showy report for the 
Chambers, and a few necessary bulletins for playthings to the listless heroes of the 
Barricades. England, too, has nothing to do with the quarrel, for the forcible adjust- 
ment of which, nevertheless, her merchants have in like manner to pay its whole 
amount thrice over in the heavy losses to which it has subjected them. 

A better system of the Law of Nations would subject France to just demands for 
compensation from the people who have been thus heavily mulcted by this unreason- 
able and arbitrary method of redressing wrongs, which in the strictest sense of the 
words are merely marketable in their character. 

The simple and sublime precepts of Peace are rapidly revolutionizing our ideas 
of war and conquest. The divine principles of Christianity—the mission of Peace— 
are beginning to make themselves felt in the movements of nations—spreading un- 
seen through the broad depths of the popular mind, and, identical with the evangeli- 
cal spirit that is leavening the world, they are rapidly working upwards. till rulers 
shall ere long find that the horrid trade of war must cease, and that the masses of 
mankind will not be driven to the insensate destruction of each other without in- 
dividual interest or cause of wrong whatever. 

In this connexion, we are happy to refer to the faet, that prior to the departure of 
the French Bombarding Squadron, and as soon as its purpose was known, the Chief 
Magistrate of our Republican Confederation was not wanting to the high moral duty 
incumbent on the national representative of American democracy, of interposing to 
endeavor to arrest its destructive and sanguinary mission. A letter was despatched, 











94 Notes of the Month. [ December, 


by a special messenger, from our President to the American legations at Paris and 
London, strongly, and in an admirable spirit and style, invoking a peaceable adjust- 
ment of the dispute, presenting the example of the reference of our own far more 
protracted and grievous wrongs to amicable arbitration; and offering the arbitration 
of the Government of the United States, or its mediation in any mode calculated to 
avert the impending public calamity of war and bloodshed. 

In the terms we have here felt impelled to use, to give expression to the pain and 
abhorence with which every right feeling and right judging mind must be filled by 
the sickening contrast between the paltry end and the dreadful means in the present 
case, it is of course not our meaning to pass upon the French Government the full 
measure of condemnation of the moral atrocity of the act, which our language would 
apply to the act itself, and to the old and barbarous principles of international rela- 
tions and rights on which those looking at it from a different point of view may 
found a justification of it. While we look with abhorence and disgust at the whole 
theory and practice of aggressive and vindictive war; and cannot Jet such an occa- 
sion pass without an expression of the natural sentiments of American democracy 
in relation to it; yet we know how to make the liberal allowance dictated by 
evenhanded justice, for men and for a government educated in a school of totally 
different ideas and influences. 





FLOWERS OF CONGRESSIONAL RHETORIC. 


We are proud to profess the honest pride which swells our bosom at the contem- 
plation of every new display of American genius. In the indulgence of this senti- 
ment, our patriotism does not confine itself within the narrow limits of mere party 
affinities; and when we observe such rare and exquisite flowers of fancy as the 
following, wasting their sweetness on the desert air of the ephemeral columns of 
a newspaper, we cannot resist the temptation of rescuing them from that undistin- 
guished and perishing obscurity, to unite them in a bouquet which we here offer to 
our Whig friends and readers, as, we trust, an acceptable token of our liberality 
and candid appreciation of the brilliancy of imagination, the soaring boldness of 
conception, and the chaste delicacy of taste, of their favorite and foremost orators. 

The following incomparable and inimitable simile, to embody his conception of 
the stupendous wickedness of the Administration, will be readily recognised as the 
production of Mr. Menefee, of “Old Kaintuck,”—aut Diabolus aut Erasmus. 

“He could perceive a feverish anxiety in the party in power, which indicated that after 
all the enormities which had come to light there were other and greater still behind. 
Hence the anxiety to stifle debate, and quench the light which was beginning to be shed on 
dark transactions long hidden from the public eye. After the proof had come of iniquity 
after iniquity, which had been plunged like avalanches from the heights of power into the 
pure lake of our republican institutions, now thet Liberty was looking to this House for 
help, now came a solemn tirade in the Globe against wasting time in this most villanous de- 
bate, and an appeal to the liege subjects of the throne at once to put a stop to it; and while 
such intimations came from the Official Organ, simultaneously there was an effort, within 
the House, to smother documentary light.” 


To appreciate this the reader must gradually work up his imagination to the 
level of the Alpine sublimity of the idea; or if that is beyond his powers, let him 
get up as near to it as he can. Let him first figure to himself the Administration, 
a@ certain vague, impalpable, foul, and awful Idea, a monstrwm horrendum, informe, 
ingens, cui lumen ademtum—with a bolster in one hand, like Othello, to stifle de- 
bate, and smother the fair form of “ Documentary light,” and with a bucket in the 
other to quench the aforesaid peculiar description of light, should the smothering 
Operation not prove sufficient to kill it. Let him next plant the monster on the top 
of Mont Blanc, breoding in grim horror over the verdant vales sleeping in tran- 
quil loveliness and security below. Let him fuse into a “ pure lake” our republican 
institutions, and ‘locate’ it at or near the base of the monster. When he has 
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well realized this magnificent image, let him set it to work to make avalanches, 
which can be done on these “heights of power” by merely rolling snowballs about 
among the eternal snows with which Byron informs us that the “monarch of 
mountains” has been crowned as witha diadem. Let him then make it tilt them 
over the verge of the awful height, and roll them down one after another, crashing, 
dashing, smashing, and finally splashing in the “ pure lake” aforesaid, which we 
hope he has still borne in mind. Let him then fancy “ Liberty” rising out of the 


bosom of the waters, 
** As Venus, when she rose, 


Effulgent, on her pearly car, and smiled, 

Fresh from the deep, and conscious of her form,”’— 
not quite killed, but only stunned, by this pitiless pelting of avalanches; and though 
unable to speak the indignant grief with which her bosom is laboring, or to cry out 
either help or murder, yet looking unutterable things to the House of Representa- 
tives; when lo! she is interrupted by the entrance of “the Man of the Globe,” who 
reads a solemn tirade from his columns about her wasted and misspent time, and 
has the additional cruelty to raise a clamor to prevent her being heard at all. Let the 
reader plume the wings of his imagination, and lash himself up to a fine phrenzy, 
by the contemplation of such stupendous imagery as this, and then he may venture 
to follow at a humble and admiring distance in the wake of Mr. Menefee’s career 
of eloquence. We cannot doubt that he will then be quite prepared to yield up all 
his common sense to the witching fascination of such overpowering rhetoric, to 
abandon the Administration, with all its Democracy, State-Rights, Divorce of Bank 
and State, &c. &c., in despair and disgust, to its merited fate, and conclude with 
the same eloquent young gentleman, that— 

“Tt might as well at once, with arms crossed, and hearts resigned, come up to that bar, 
where the American people would pass upon its deeds, and award their due recompense. 
That People would embody the iniquities of ten long years, and, placing them on the 
head of the victims, would stretch the sacrificial knife, and calling on Heaven, would 
make one great expiatory offering to the God of Laberty!” 

The monster, from this passage, must certainly be allowed the merit of grea 
meekness and condescension to submit thus quietly to a fate so horrid. This com. 
bination of judicial and sacrificial cruelty—with such examplary piety, that like 
Giacomo in Fra Diavolo, it must say its prayers before it plunges its knife into the 
throat of its willing victim—is certainly a new feature in the character of the 
* American People.” We are afraid the examples of the Canadian executive have 
been too contagious. “The God of Liberty,” however, after being frightened into 
a change of sex by the concussion of the avalanches, certainly deserved the atone- 
ment of such a sacrifice. 

After this combination of horrors, a change of imagery will be grateful, and the 
reader accordingly will be much refreshed by accompanying Mr. Prentiss of Mis- 
sissippi, from the dizzy Alpine heights of Mr. Menefee to the great depths of Mill 


Pond or York Bay. We again reeur to the newspaper report: 


“Mr. Prentiss said he was as well pleased as the gentleman who had just taken his sea 
at witnessing the sensation in certain parts of this House at every fresh haul of truth from 
the great deep of this Administraton’s secrets. The great oyster-bed had not been dis 
turbed for years, now, and he did not doubt that another grab would bring above water 
larger and fatter oysters than any which had yet been opened! Yes, there were other 
fine fish below, which had not yet been hooked up or speared. He was for trying all ways 
to get at them; lines, nets, spears, harpoons; any means and all means he was for trying, 
80 that by some means the fish might be made to appear above water.” 

We opine that it would be essential to the success of this experiment that the 
ocean do not chance to be at the moment in the state of “ boiling like a pot,” under 


the keels and paddles of our American steamboats. 
Which of these varieties of eloquence the reader will prefer, must be left to 


individual taste. We cannot presume to be the arbiters of such a rivalry of rhetoric, 
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but content ourselves with thus awarding to both our magnanimous tribute of ad- 
Miration, without any invidious discrimination of preference, presenting each, with 
equal honors, to our readers in both hemispheres, and to posterity, as choicest models 
of the highest order of the Whig eloquence of the present day in the House of 
Representatives— 





Arcades ambo, 
Et cantare pares, et respondere parati. 


MATCH OF CHESS BETWEEN NEW YORK AND WASHINGTON. 


t is generally known to the votaries of this noble game in this country—if no 
higher name will be permitted by those unacquainted with its merits, and judging it 
only by its apparent results—that a public Match by correspondence has for some 
time been in progress between the rival Chess clubs of New York and Washington, 
the commercial and political capitals of the Union. As we have been several times 
requested to make its progress known to those of our readers interested in the subject, 
it may find a not inappropriate place on this page. The match was commmenced in 
January, 1838—the challenge proceeding from New York. 
simultaneously, each party having the first move in one game. 
amount, to be appropriated to the purchase of some suitable trophy of victory. 
time allowed for each move is one week. 
terrupted for a few moves, by a claim by the New York club to a default, presumed 
to have been incurred by the other party by a failure to move within the allotted 
term. The claim was disputed, and is still in suspense, the game having been re- 
sumed and continned as a “back game,” in case of the claim being eventually sus- 
tained. Of the merits of the respective play, and the probable issue of the match, 
every reader may judge for himself: 


Two games are played 
The stake is a smal] 
The 


One of the games was at one period in- 


SECOND GAME. 
( Begun by the Washington Club.) 


FIRST GAME. 


( Begun by the New York Club.) 


1. King’s Pawn 2sq. The same. 1. K P 2. The same. 

2. K BtoQ B 4th. The same. 2K Kt.toK B3d. QkKt. toQ B 3d. 

3.Q BP one. ‘ Q to K 2d. 3.2 P 2. P takes P. 

4.K Kt.toK B3d. QP one. 4.K Bto QB 4th. Q to K B 3d. 

5. QP one. K Kt. to K B 3d. 5. Castles. QP one. 

6. Q to K 2d. Q Bto K 3d. 6. OB P one. K P (doubled) one. 

7, KK BtoQ Kt. 3d. Q Kt. to Q 2d. 7. K Kt.toK Kt. 5th. Q Kt. to K 4th. 

8. Q Bto K Kt. 5th. KR P one. 8. KBtoQ Ktdth,ch. Q BP one. 

9.Q Bto KR 4th. B takes B. 9. K BP 2. Q Kt. to K Kt. 5th. 
10. P retakes B. Q to K 3d. 10. K BtoQ B 4th. Q Kt. to K R 3d. 
11. Q Kt. to Q 2d. K Kt. to K R 4th. 11. K P one. Q home. 

12. B to K Kt. 3d. Kt. takes B. 12. B takes K P.(doub.) Q P takes K P. 
13. K BP retakes Kt. QR P one. 13. P retakes. K B to K 2d. 

14, K Kt. to K R 4th. K Kt. P one. 14. K Kt. to K 4th. Q Kt. to K Kt. 5th. 
15. QRP(doub.) one. Bto QR 2d 15. Q Bto K B 4th. K RP 2. 

16. Q to K B 3d. Q BP one. 16. Qto K B 3d. Q to Q Kt. 3d. ch. 
17. K Rto K B. Castles with K R. 17. KtoKR. Q B to K 3d. 

18. KBP (doub.)one. Q P one. 18. Q Kt. to Q 2d. Castles. 

19. K R P one. Q to K 2d. 19. QKt.toQB 4h. B takes Kt. 

20. K Kt. P one. QRw. 20. B retakes B. K Kt. to K R 3. 
21. K toQ. Kt. to Q Kt. 3d. 21. B takes Kt. Q Kt. takes B. 
22. K to Q B 2d. Q R to Q 2d. 22. B takes K BP. 

23.Q Kt.toQKt.3d. KRtoQ. 

24.Q Kt.toQ@BSth QR to Q 3d. 

25. Q Kt. P one. Q P takes K P. 


NEW YORK. 


WASHINGTON. 


WASHINGTON, 


NEW YORK. 





——”_. ———— 
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APPENDIX. 


[In a former Article (Dem. Rev. Vol. 1, No. 2. Art. 1.) the subject 
was discussed at some length, of the enormous extension which 
had taken place, within the preceding twenty-five or thirty years, 
of the authority and action of the federal judiciary, in its assumed 
paramount supremacy over the sovereign legislation of States. 
The subject was then, however, but sketched out in general terms, 
a promise being given to develope it more thoroughly on another 
occasion. ‘The individual authorship of that Paper was generally 
understood at the time, especially among the profession particularly 
interested in its subject. In fact, to the eye of every reader ac- 
guainted with the author, the screen of the anonymous afforded no 
concealment to the name distinctly written upon the Article itself, 
from beginning to end. Of the impression made by it upon the 
public mind, it is not for us to speak. The further developement 
of the subject, with which it was to be succeeded, was drawn forth 
so fully in a speech shortly afterwards made by the same gentle- 
man in the recent Pennsylvania Convention for amending the Con- 
stitution of that State, that we have thought it best to publish it in 
the manner here adopted. For although there may appear, in the 
course of it, some portions less immediately pertinent to the sub- 
ject, than would be strictly appropriate to a Review Article, the 
whole will be found at the same time so combined and fused to- 
gether that discrimination would be difficult, if not impossible; 
while we regard it as so valuable, for research, learning, argu- 
ment, and illustration, directed and animated by a pervading influ- 
ence of sound Democratic doctrine, that we cannot consent that 
our readers, interested in the views of the former Article referred 
to, should lose the benefit of this its appropriate sequel,—the 
speech never having been reported or published in any other form. 

We desire not to be misunderstood--exemption {rom misrepre- 
sentation would be too much to expect—with respect to the objects 
in view in its publication in the present mode, and to the various 
ideas and expressions that may be contained in an Article appear- 
ing thus under the responsibility of an individual name, and of 
course without editorial revision It is not aimed as an attack 
upon any institution or institutions, in one State of the Confederacy 
or in anothei. We disclaim in advance all imputations of any in- 
tention to assail any incorporation or any system of incorporations ; 
any desire to invoke the repeal of any existing charter, whether of 
city, bank, college, canal, road, bridge, or of any character what- 
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ever. Erroneous and pernicious as we deem that whole system of 
legislation, such a course is neither called for by public opinion, 
nor would it be either the easiest or the best mode of arresting its 
future injurious action, and of remedying the present evils that 
have resulted from it. The only true and wise mode of rectifying 
these is, according to our views, by destroying—not existing insti- 
tutions, of what nature soever—but the monopoly feature of their 
specially privileged character. The simple and direct means of 
attaining this object is by general free incorporation laws, which 
would extend and improve such benefits as may now proceed from 
them, and soon annihilate or neutralize their many and serious 
evils. The indication of this idea, as the one radical principle of 
reform needed, in our judgment, by the disorders of the times, will 
suffice, with every liberal and candid mind, to repel all such impu- 
tations as are here explicitly disclaimed, of hostile views towards 
any existing chartered institutions or “ vested rights.” The only 
thing itis our intention or desire to attack is an inveterate common 
error of opinion, and judicial abuse of power, which have gone far 
essentially to vitiate the Democratic spirit of our institutions. The 
remark has been most justly made by M. de Tocqueville, as quoted 
in the course of the following pages, that the jurisdiction of the 
federal judiciary over State laws, of an ex post facto character, or 
involving contracts, attacks more deeply than any other provision 
of the Constitution, the sovereignty of the States. No disciple of 
the profoundly wise and simply beautiful doctrines of the State 
Rights school of politics can, then, look with any other than a 
jealous eye upon the exercise of such jurisdiction. And when it is 
found to have been extended, by a long course of vicious construct- 
ive adjudication, so immensely beyond all tolerable limits, by 
bringing in under its paramount control the whole system of State 
legislation in relation to charters, whether of public or private cha- 
racter, we cannot but feel the deepest interest in contributing to 
rectify the public opinion, long led so widely astray from all sound 
principles of government and legislation on this subject. Our gene- 
ral object, therefore, in the following pages—without assuming the 
responsibility of every minor and incidental idea thrown out—is 
to show, simply as abstract truths, and without reference to any 
practicalapplications of them:—that public charters of incorporation, 
and especially bank charters, are not contracts, as we hear often 
maintained, but Jaws, subject, as all other general laws, to modifi- 
cation or repeal, on general principles of policy alone; and that 
they are in no sense under the protection, as contracts, of the fede- 
ral judiciary, against the sovereign will and pleasure of the State 
legislation which has called them into being.} 
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APPENDIX. 


SPEECH 


CHARLES J. INGERSOLL. 


In the Convention of Pennsylvania, on Legislative and Judicial control over Charters 


of Incorporat.on. 


In what was said, the 15th of December, respecting political economy, I mentioned 
what I now repeat, that the former view was but preliminary to this greater ques- 
tion of the right to repeal bank charters by enactment of law, without judicial 
agency. This restoration of public supremacy is the great desideratum. Settle 
this in general consent, and with a coin basis, banks will be useful and States so- 
vereign. Without it banks are government, and the very worst government. 

I disclaim all power of this Convention to act directly on banks. It can reach 
them only through future legislation. And I desire to introduce my argument by 
expressly repudiating nearly every assertion and concession of Mr. Dallas’s much 
abused letter. All that he concedes of contract I contend for; all that he asserts of 
the effect of fraud in legislation, I dispute. I question, at any rate, his doctrine as 
to the contract obligation of reimbursing a bank bonus; and I need hardly add that 
I disown every one of his unlucky, though misconstrued and perverted, illustra- 
tions. 

Furthermore, I acknowledge the supremacy of the Federal Government in what- 
ever may be the appropriate way to control State laws, and the acts of this Con- 
vention ; and wherever acharter is acontract within the Constitution of the United 
States, that is the supreme law, to maintain the obligation of such contract against 
all State laws impairing it, whether proceeding from Convention or Legislature. 

I repudiate, and strongly deprecate, every violation of property and vested right. 
I own the inability of a State, by law or otherwise, to resuine its grant of private 
property; and I hold a State bound to protect private property and right. I cannot 
but dwell a moment on my denial already intimated of what has been conceded by 
Mr.Dallas, Mr. Forward, Mr. Porter, and Judge Hopkinson, that a law infected by 
fraud is therefore either void, or voidable by judicial proceeding. The argument in 
Peck’s case appears to me in this particular to be conclusive; and on this point 
alone is the Supreme Court unanimous in that case. Ifa majority of both Houses- 
of a Legislature can be proved to have enacted a law from fraudulent motives, per- 
haps that may be reason enough for its repeal by law, but not for its judicial abro- 
gation. To take the instance of fraud imputed to the Bank of the United States in 
the alleged corruption of a certain number of one branch of the Legislature, in the 


persons of two members of this Convention, with other Senators, I cannot perceive 
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how such a circumstance is to annul, though it may vitiate the act of all the rest 
constituting a majority of both branches. Without prior conviction a court of jus- 
tice cannot judicially know the fraud; and, as is said in Peck’s case, there appear 
to be insuperable difficulties in the way of ascertaining, assuming, or acting upon 
it judicially at all. Plutarch states, in his life of Cicero, that Cornelius Lentulus, 
under accusation, corrupted most of his judges; and being acquitted by a majority 
of two, he said that what he had given one of them was thrown away, for a majority 
of one was all he wanted. At least a majority must be corrupted; and even then 
there remain many difficulties befcre a court of justice can set at naught a law on 
the plea of fraud. 

Having thus, by liberal concession, cleared my premises of all that might embar- 
rass the real, and my only, question, I deny that bank charters are contracts, within 
the meaning ofthe Constitution. That they have been thought such was, without 
due consideration, judicial determination, or other sanction, taken for granted from 
the sweeping but individual doctrines of one of the judges in the Dartmouth Col- 
lege case and its unfortunate offspring, as novel as they are latitudinary; from Judge 
Story having, without any authority, said so in the course of his discussion and sup- 
port of those doctrines ; and from inconsiderate and unauthorized compilers and 
book-makers, to whom the leyal profession is beholden (and doubtless they are 
convenient) for commentaries, digests, and other works, which abridge research, 
but ought seldom to be taken as law. Let it always be kept in mind that I speak 
of bank charters only. It is a common error to confound all charters of incorpora- 
tion—which is done often without reflection, though sometimes disingenuously. 
Modern free republican self-government, with bills of rights, liberty, and equality, 
are confounded with the totally different political systems of old, when charters less 
known were entirely unlike modern corporations. Mr. Forward, in his letter on 
this subject, treats all charters as alike, a very prevalent misapprehension ; assum- 
ing that all are contracts, because some are. ‘ Every body knows,”’ he says, “‘ and 
even partizans (alluding probably to Mr. Dallas) do not deny that a charter is a 
contract between the Government and individuals, and has all the essential attri- 
butes of any other contract.” And so he proceeds, on premises altogether assum- 
ed, and as I conceive fallacious, confounding all charters, and affirming that all are 
contracts because some may be, making no distinction between public and private, 
or between a State and an individual, and concluding from such premises that be- 
cause a State has no power to resume a private grant or impair contracts between 


individuals, it therefore has no right to control public incorporations or regulate 


what is part of political government. Having thus, by assumption and confusion of 


the subject-matter, established his position, Mr. Forward adds that ‘it is to be recol- 
lected that it is not the solitary power of destroying the Bank of the United States 
hat is ascribed to the Convesition, but a power to destroy all charters—annihilate 
all vested rights.” “If there be any exception,” says he, exultingly, “let the friends of 
absolute power point it out, and let them fix the limits that shall circumscribe the 
omnipotence of the Convention. No such limits can be assigned. The power to 
annul charters is the power to annul patents for lands; and if either the one or the 
other can be done by the Convention, they may expel us from our houses and rob 


us of our goods.” All this eloquence and oblaquy, these hard words and alarms, are 
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the result of mistaken premises, of not discriminating between obviously different 
kinds of charters, and assuming what Mr. Dailas’s letter may perhaps warrant,— 
put I plant as the very cardinal qu »stion, whether bank charters are private con- 
tracts. Every lawyer is familiar with the distinction between public and private 


sman should recollect the diiference between the 


acts of incorporation. Evi ry stat 

guilds and colleges of despotic ages, and a charter of privilege from our free condi- 

tion. Every American feels to his cost that power to make public curren¢ 

stitute for money, is a recent grant or usurpation of part of the sovereignty wh ch, 

for the first time, is now mistaken for a mere private charter. Charters of old were 
© as 4c : s . + roe +} _— r 1+ - Smcliers 

mostly municipal exemptions and immunities from the general lot of indivi | res- 


1a Charta and others. Bu 





traint and subjection—grants of freedem—such as \ 





moderr. acts of incorporation are generally grants of special privileg 


from common liabilities and segregation from individual equality; grants of privi- 


ege, contrary te common right, almost peculiar to this country and this century. 
Old charters were asylums of liberty ; modern charters are strongholds of privilige. 


Formerly the freedom of some town or guild was necessary to a man’s being } 
mitted to follow a trade; whereas, now all men are free alike to choose any calling; 
but the incorporated are privileged above the rest in property. If American Legis- 
latures can charterat all, the charters they grant for private purposes may be rights, 
which, once vested, cannot be resumed or impaired by legislation. Whether such 
grants are contracts, inthe meaning of the Constitution, or not, they may be rights, 
as well vested as other private rights. It is a great mistake to suppose that char- 
ter or corporate rights are more sacred that personal rights. Judicial speculations 
and professional obsequiousness have tended, if not endeavoured, to p 
on higher ground than persons. But this is a mischievous error, without the least 
foundation in justice or authority. Charter property is 


than private. All rights are vested. No charter vests corporate rights more firmly 


than every individual right, whether actual acquired, or howsoever held. I assert 
all personal rights; and I que tion no priv ite or vested rights, by denying tnata 


bank charter is a contract. No novel or alarming denial of any right is set up, by 
vindicating the right of Government to superintend, regulate, control, and re peal, 
if need be, without judicial agency, the bank charter which Government grants. 

I will not altogether deny, but desire to question briefly, the power almost uni- 
versally taken for granted, without express authority by constitution of an Ameri- 
can State, to grant a charter of incorporation. We are taught that social and poli- 
tical authority in the old world proceeds from either parentage or force ; which is 
the derivation of Government, according to Paley, and other inquirers into its ori- 
gin. The power of parents on that of force, founds political authority. 1 
our American Governments are founded in consent—that of the United States cer- 
tainly is. But however established, why is an American Legislature necessarily 
authorized, by tacit commission, without express grant, perfunctorily to confer 
chartered privileges on a favored few? Such franchises have no foundation but in 
public convenience and public utility; and are they within the ordin ry scope of 
the mere trust of American legislative function? That L: rislatures should not, if 
they can, grant monopolies, seems to be yielded by the studied eTo.t to show that 


corporations are not monopolies. Are perpetuities within the power of legislation? 





102 On Legislative and Judicial Control [ January, 


They are contrary to common law and right. Public policy denies, and courts of 
justice annul them, as incompatible with good government. Courts of justice will 
not indulge even wills, so as to create a perpetuity which the law abhors—strong 
language, but it is the language of Blackstone. Yet the law is, that one of the pe- 
culiar properties of a corporation is perpetual succession ; for in judgment of law it 
is capable of indefinite duration. What right have annual legislative trustees of the 


permanent sovereignty, without express authority in their written commission— 
what public policy is there, by personal privilege, in granting property in perpetuity 

; property I J 
to one or more incorporated persons, which common law and equity withhold from 


the same persons, if not incorporated?) Common law abhors and annuls perpetui- 


th n 
ties. The common practice of American legislatures pullulates them. A man 
may have as a corporation sole what he cannot have as an individual. Itis settled 
law that a charter conveys no power but what is expressly granted, 01 indispensa- 


hat 


ble to effectuate what is so granted. Yet personal exemption from the common 


lot of all unincorporated persons, which is not expressly granted by any charter, is 
assumed as part and parcel of the grant, to the detriment of the community. Pro- 


perty prevails over person, to establish, by judicial and professional interpretation of 





common law, what, if tested by any mode of ascertaining it, would assuredly be 
refused by common sentiment. Charters, in the theory, are to go by their very 


letter; but in pr re they confer privileges beyond all their original and true 





spirit. American legislators are trustees of parts of a reserved sovereignty. But 
they grant the whole sovereignty over the currency, the highways, and other pro- 
perty of the sovereignty, which they are not entrusted to part with, because the 
Federal Legislature has no power, in terms, to grant charters. Such power is de- 


of the country. It has always been insisted by 


makers of the federal constitution, that without express power to in- 





corporate, such power does not exist. Hamilton in his vindication of the constitu- 
tionality of the Bank of the United States, asserts the Engl! h position, that power 
to incorporat inherent in finition of government, as a general prin- 


ciple, essential to every step of its progress; that every power vested in a govern- 


ment is in 11s nature sovereign, and includes, by force of the term, a right to employ 
all the means requisite and fairly applicable to the attainment of the ends of such 


} lod 


power, which are not precluded by restrictions and exceptions specified in the Con- 


I 
stitution, or not immoral!, or not contrary to the essential ends of political society. 


This general } 


that the Unite: 


slo then, he says, puts an end at once to Jefferson’s abstraction, 


r to erect a corporation, that is to say, to give 


‘sons distinet from the natural. “It is 


aciiy tO one or more Nn 





a leral or artifir 


incident,’ says Hamilton, ‘‘tosovereign power to erect corporations. The difference 
is this, that where the authority of government is general, it can create corporations 
in all cases: where itis confined to certain branches of legislature, it can create cor- 


ly in those cases. The Roman law is the source of the power of incor- 
poration , according to which a voluntary ass ciation of individuals, at any time or 


for any purpose, was capable of producing it. In England whence our notions of 


ely borrowed, it seems part of the Executive authority, and the ex- 





it are immed 
ercise of it has been often delegated by that authonty; whence, therefore, the 


1, that it lies beyond the reach of all those important por- 


ground of the suppositi 
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tions of sovereign power, legislative as well as executive, which belong to the Goy- 
ernment of the United States. An incorporation seems to have been regarded as 
some great independent substantive thing; as a political engine, and of peculiar 
magnitude and moment; whereas it is truly to be considered as a quality, capacity, 
or means to an end. Thus a mercantile company is formed with a certain capital 
for the purpose of carrying on a particular branch of business. Here the business 
to be prosecuted is the end. The association in order to form the requisite capital 
js the primary means. Suppose that an incorporation were added to this, it would 
ynly be to add a new quality to that association ; to give it an artificial capacity by 
which it would be enabled to prosecute the business with more safety and advantage. 


¢ 


li to erect corporations in all cases, a 


A general legislative authority implies a power 
particular legislative power implies authority to erect corporations in relation to 
eases arising under that power only. To erect a corporation is to substitute a legal 
or artificial person ; and where a mumber are concerned, to give them indiv iduality. 
To that legai or ariificial person once created, the common law of every State of 
itself annexes all those incidents and attributes which are represented as a prostra- 
tion of the main pillars of their jurisprudence ; for the true definition of a corpora- 
tion seems to be this: that it is alegadi person, or a persen created by act of law, con- 
sisting of one or more natural persons authorised to hold property, or a franchise 


in succession, in a legal, as contralistinguished from a natural, capacity. 


I have quoted thus copiously fram Hamilton’s admirable defence of legislative 





. } 2ar tT bee t ! = . > ar » . 2 : 
nower to grant corporations, because | know of no abler vindication, and my obiectis 
to state the whole question in its utmost fairness and joree. But this nt was 

e, like Hamilton’s, the standard of a political school. 


Hampiton’s argument, but its inconsistency at any 
3 which have been asserted by certain philoso- 
, consists among other things in ascribing sovereignty 


ronsistent with English doctrines, is inconsistent with 





yvereign, even though supreme in its delegated 
authorty: nor is a State legislature. Po\ver superior to that of legislation, abides 
in written constitutions, and sovereignty orly in the people. Corporations derived 
from Roman lew; and in England part of ihe executive authority may have been 


corroborated by the common Jaw annexing to them personal intangibility. But 


1 


English common law has never secured cory orate beyond private rights, and how 
came that part of the common law of England, which sanctions corporations, to be 
consecrated here as law at all? That it is not the law of the United States must be 
agreed, and whether so in any State, depends on the particular constitution and law 

. ‘ a a i ¢ listana. if the R a 
of that State. In all the States carved vut of Louis:ana, if the Roman law fs their 
inheritance, every voluntary association might be incorporated, hut ne member of a 


corporation would be personally privileged from commen liability. The flower of 


America, took root, if any where, in the popular, not the legislative soil. When Jef- 


lish royal prerogative to grant charter, even by deputy, when transplanted to 





ferson denies that Congress can create a corporation with capacity to set aside the 
laws of mortmain, alienage, descents, distributions, escheats and monopolies esta- 
blished by the State, does he authorise denial of the c n law’s rertod 
blished by the State, does he not authorise denial of the common law’s power to do 


eo? State legislation may effect those purposes directly, but can it grant charters 
) pur} : 
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as successor to the British Crown, without explicit constitutional permission? Or 
ean the Enclish common law, Americanized, judicially repeal these most important 
of our alterations of that common law? I venture to question this boasted issue of 


complicated construction—all assumed, all construetive—construetion reared on as- 


sumption. The crown incorporates, therefore the legislature incorporates, without 
express constitutional permission. ‘The English common law annexes ineidents to 
corporations subversive of equality, therefore American common law abrogates the 
eardinal statutes of our Government, and thus an incorported individual is placed 
beyond all our political institutions. 

The first constitution of Pennsylvania is explicit in this respect, Chapter I, Sec 
tion, 3 and 4 of the Declaration of rights: ‘* The people of this State have the sole 
exclusive and inherent right of governing and regulating the internal policy of the 
same.—All power being orginally inherent in, and consequently derived from the 
people ; therefore, all officers of Government, whether legislative or exeeutive, are 
their trustees and servants, and at all times accountable to them.””-—These pregnant 
declarations of the source, trust, and accountability of legislation, if not unmean- 
ing phrases, are original and explicit reservations by a sovereign people of their 
rights, always to regulate the internal police of their State, by mere short lived re- 
sponsible trustees, never empowered, unless in terms, to devolve on other trustees 
(which is incompatible with the nature of trusts) perpetual and exclusive privileges 
of exemption from the common lot of their common constituents. In the second 
chapter of the same Constitution, | -zislative powers are defined ; and among others 
is, in terms, that of granting charters of incorporation. It may be affirmed, there 
fore. from the constitution of ’76, when corporations had not become common richt 
by common misapprehension, and State bank charters were unknown, that the pre 
vailing opinion in Pennsylvania was that legislatures cannot grant them without 
being authorised expressly by constitutional permission. In the debates on repeal- 
ing the charter of the Bank of North America, this is forcibly urged by Mr. Smilie 
and Mr. Findley; and before legislative practice on this subject had become in 
yeterate, under the seductive influence of public improvements and individual in 
fidelity, legislative power to incorporate was not taken for granted as it is now, but 
the contrary. The first article of the Declaration of Rights of the constitution of 
790, declares the birthright equality of all men, and their indefeasible right of 
acquiring, possessing, and protecting property ; which is no unmeaning phrase, as 
it must be, if legislation may render all men unequal in the acquisition, possession, 
and protection of property, by privilering a few to be exempt from the liabilities 
common to all the rest concerning it. The law of continental Europe, from whicn 
we derive our illegitimate corporations, does not confer on men incorporated the 
formidable privilege of holding corporate property free from the personal liabilities 
to which they are liable for their unincorporated property. The pedigree of Ame 
rican corporations is extremely base. Privileges inconsistent with American gov 
erninent proceed from acts of legislatures having no constitutional power expressly 
to grant them; but the legislature does not give the most formidable privileges. A 
name, faculty of suit, succession, a seal, authority to make laws not contradicting 
the law paramount, and to hold property, are capacities useful to the public ends 


has a right to provide for, when i ndividuals are incor >r rated 


which alone legislat ion 














183%). ] Over Charters of Incorporation. 105 


Privileze of exemption from individual liability, which is no part of the Roman 


original, is assumed in this country as an incident of English common law. Asa 


corpoi ition cannot be committed to prison or outlawed, be arrested o1 appear to 
suits in person, therefore, proceedings against it are by distress on its lands and 
goois. But on what principle of common law or good government are the mem- 
bers ivileved from »yersonal 1 sponsibility for theire porate property ° Granting 


t {+ + 


that to be the English common law, no part of that law was adopted in America 


which is inconsistent with American institutions. There were very few if any 


political corporations at the time of the Revolution; and what is taken for common 


} 
A 


law perhaps even there, but certainly here, is not that custom arising from universa 


; dice . , , . 
agr ient which Blackstone defines to be the common law, but rather assumption ox 


t} +} 


usurpation of very recent and unnatural growth—the fungus or imposthuine of pro- 


fessional plethora. The Roman original being entirely departed from, and even the 


Engiish royal prerogative of incorporating extend 


d,may it not be questioned whether 


by the American Revolution this formidable powe1 passed to our Legislatures? If 


the peo} le are the State, and the Legislature is not, it follows that no leg lature has 
authority to grant charters, unless permitted by the people in a constitution. It is 
of vast importa to the permanence of our institutions tha rizin of assumed 
pow ould be rtained. Corporation power is now an overshadowi In- 
flue in this State whose very prepotency requires investigation. Such as its 
rig let us ab by them. but let rtain what they are. 

Mr. Porter concedes as most others seem to do, the right of posterior legislation 
to tix banks, limit dividends, and otherwise restrain banks. Power to limit bank 
l of paper confine t ito 1, 1S U uly asserted and acquiesced in, 
The Governor in late message, insists on much more extensive interven ion than 


is necessary, by subsequent enactment to impair the original privileges of bank 
charter. I never heard a denial of the legislative right to chan » the public circu- 


lation by diminishinz the paper id in -asing the coin of banks, (whatever may 


be said of direct repeal of their charters, ) till Judge Hopkinson insisted upon it here, 


It has not been questioned before, I believe, either in practice or principle. 
He contends that power to issue the paper or coin medium continues always as 


granted at first; which is pushing vested right in public power to the uttermost ; 


thouzh perhaps the best test of the validity of the argument which denies posterior 


legislation any power to aifect the alleged contract of bank charters. Paine, as 


citel by Mr. Porter, evades the question of power and fabricates an argument on 
+1 “ft 


contract, by suggesting that charters are not laws but acts—acts of bargain and sale 


ho commissioned Legislatures to seil and barzain acts of 





favor for money, as kings sell titles ? Mr. Forward in his letter, calls a charter the 


act of a Legislature, « lothed with limited powers, he rrants, but to the extent of th <e 


ld be pleased by some one’s defining 
g 


powers representing the people; and he wou 


hat r. Chief Justice Marshall says, in Peck’s ease, 


what is meant 





that it may well be doubted whether the nature of society and government does not 
presc ibe some limits to the lezislative power. Altnouch less susceptible of definite 
restriction, legislative power requires limitation at least as much as Executive or 
judicial power; and it is a great desideratum of American politics to teach our 


legislators, many of whom, especially the professional members, are extremely loose 
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fm their notions of legislative power, that it is limited at all Too many suppose 
they may vote as they will, provided it is not morally wrong. Paine’s suggestion 
is but an evasion of the question of power. The notion that a law may not bea 
contract, because called an act and not a law, though clothed with all the forms, 
solemnities and effects of a law duly enacted, is a mere sophism. By whose commis- 
sion do law makers become chapmen, to sell privileges for money in which they 
too often contrive to share themselves, or with friends, relations, or partisans? Not 
only is a charter a letter of attorney, to be executed to the letter, and infringed by 
every departure from it; but legislation is a strict commission also, and every repre- 
sentative, whether corporator or legislator, who forgets that he is a trustee, violates 
his trust. Kings of England have sold charters, and even granted to others the 
power to sell them, as they have sold titles. But that American legislators have no 
such power, Paine himself proves in the following extract from a publication by 
him, dated June 21, 1805, addressed to the citizens of Pennsylvania on the proposal 
for calling a convention to reform this Constitution : 

** A constitution is the act of the people in their original character of sovereignty. 
A government is the creature of the constitution ; it is produced and brought into 
existence by it. A constitution defines and limits the powers of the government 
it creates. It therefore follows as a natural, and therefore a logical, result, that 
the government exercise of any power not authorised by the constitution, is an as- 
sumed power and therefore illegal. 

‘There is no article in the Constitution of this State, nor of any other State, that 
invests the Government, in whole or in part, with the power of granting charters 
or monopolies of any kind; the spirit of the times was against all such specula- 
tions: and therefore the assuming to grant them is unconstitutional, and, when 
obtained by bribery and corruption, is criminal. It is also contrary to the inten- 
tion and principle of annual elections. Legislatures are elected annually, not only 
for the purpose of giving the people, in their elective characters, the opportunity of 
showing their approbation of those who have acted right, by re-electing them, and 
rejecting those who have acted wrong; but also fur the purpose of correcting the 
wrong (where any wrong has been done) of a former Legislature. But the very 
intention, essence and principle of annual election would be destroyed, if any one 
Legislature, during the year of its authority, had the power to place any of its acts 
beyond the reach of succeeding Legislatures; yet this is always attempted to be 
done in those acts of Legislatures called Charters. Of what use is it to dismiss 
lecislators for having done wrong, if the wrong is to continue on the authority of 
those who did it? Thus much for things that are wrong. I now come to speak of 
things that are right, and may be necessary. 

‘Experience shows that matters will occasionally arise, especially in a new 
country, that will require the exercise of a power differently constituted from that 
of ordinary legislation ; and therefore there oucht to be an article in a Constitution 
defining how that power shall be constituted and exercised. Perhaps the simplest 
method which I am going to mention is the best, because it is still keeping strictly 
within the limits of annual elections, makes no new appointments necessary, and 


creates no additional expense. For exarnple: 


“ That all matters of a ditlerent quality to matters of ordinary legislation—such, for 
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instance, as sales or grants of public lands, acts of incorporation, public contracts 


with individuals or companies, beyond a certain amount—shall be proposed in one 
Leyislature, and published in the form of a bill, with the yeas and nays, after the 
second reading, and in that state shall lie over to be taken up by the su eeeding 
Legislature ; that is, there shall always, on all such matters, one annual election 
teke place between the time of bringing in the bill and the time of enacting it into 


“It is the rapidity with which a seif-interested speculation or fraud on the public 
property can be carried through within the short space of one session, and before 
the p ople ca be apprised of it, that renders it necess ry that a precaution of this 
kind, unless a better can be devised, s!.ould be made an article of the Constitution. 
Had such an article been originally in the Constitution, the bribery and corruption 
employed to seduce and manage the members of the late Le islature in the affair of 


not have taken place. It would not have been worth 





the Merchants’ Bank cou! 
while to bribe men to do what they had not the power of doing. That Legislature 
not enacte t law: nd the election t en ensuing 


could only have proposed, 


would, by discarding the proposers, have negatived the proposal without any farther 


‘* This method has the appearance of doubling vaiue and importance of annual 
elections. It is only by mears cf ele g that mina of the public « in be col- 
lected to a point on any important sub . 3 it is always the interest of a 
much greater 1 ver of peoy ina couniry to! 1 thing rht than to have it 


wrong, the pubiic sentiment Is always wo ’ to. It mays etimes err, 


Dut never intentionally and never lone. ine expel nt of the Merchants’ Bank 
+ 1 } . 
ov it is po yt ) yea I L3 it 1s ible to 
t 
bribe a whole nation 1 ret In ail 3 rs that, by ring per- 
i I 


at all times, it is safest that they pass through two Levislatures, and that a general 
election intervene between. ‘The election will always bring up the mind of the 
country on any importart pro>osed bill, and thes the whole State will be its own 


council of revision. It has already passed its velo on the Merchants’ Bank bill, 
notwithstanding the minor council of revision approved it. 
It is not my iutention, however, to fatizue or pezplex by metaphysical inquiries 


into the origin of communities, or the power of their representatives to enact 
i + 


Uharters, meaning to subinit, with deference, views divested of every questionable 


assumption or pr liminary doubt. in the plain st W Ly to common understanding, 


and therefore I superadd to all prece ling concessions, that American Legislatures 
have power, without constitutional grant of it, to create Charters for Banks; which 


I concede for arrument’s sake, yet contend that a bank charter, created by any 





within pul view of the Constitution of the 
United States, or this State forbidding acts of sta i ipairing contracts. That a 
Bank Charter is not a contract within the purview of the Constitution, is what I 
undertake to prov 

There is still, however. another preliminary to be notic ab fare that position is 


taken up. Bank Charters, as I have shown, are apt to be confounded with all other 


charters. My view requires, not only that their kinds should be discriminated, but 
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that their classification also should be somewhat better fixed than it is in the law 
books to which we must Jock for most of the published learning on this subject. 
We should guard against technical and proiessional impr ssions, for lawyers, like 
other men, are wedded to their p culiar reverence. They seldom define corpora 
tions accurately, and describe only two classes, viz: public, those created for muni 
cipal purposes, such as counties, cities, towns and boroughs; and private, such as 
insurance companies or others for merely private concerns. I submit that there 
are at least three classes, viz: first, private, such as an incorporated hotel, fore 
> = > 
quarry, or the like, of which I believe there are instances owned by individual 


members of this Convention; second, munic Ipai, such as incor} orated cities and 


places, which are public, though local ; and third, political, such as share the sove- 


reignty, among whi h I piace banks, because they share the sovereignty by 


making the public currency, together with corporations allowed by law to partake 
of the sovereignty by controlling public highways, whether rivers or roads, and all 


rr lers what Judge 


other political corporations whatever. Prole: sional learning surrend 
Story rathe1 oddly calls striclly } ublic corporauions, to legislative control. Conside r, 


then, for a moment the reason of that law which surrenders the city of Philadel- 


phia, for instance, with its complicated interests, 


loht ] 
Gevts, 10ans, InnumMeral le con- 


sent involvements, bye-laws, and all, to the 


aenr 


tracts, plans, and future as well as pri 
regulation or repeal of an act of Assembly, while it deems the Charter of a Bank 


making the circulating medium or a State, perhaps for thirty States, beyond the 


Does it stand to reason that the State may at any time destroy 


reach of legislation. 
all the vested interests, and impair, if not destroy, the contracts, of a city, while it 


cannot prevent a bank from affecting all the property and all the contracts of the 


State, including the city, by a substitute for money? Is there any reason for con- 
structive law that all the private interests, held under a city, are of political cogni- 
ible private right? In the true 


zance, but all the public power of a Bank is intang I 


definition or the philosophy of corporations, is a Bank less a public concern than a 
citv? Mr. Hallam, in his Constitutional History of England, holds that corporate 
privileges may be revoked when it can be done without injuring private rights. 

It is only for the advantage of the public, says Blackstone, that artificial exist- 


ence is ever given by incorporation to natural persons. In the judgment of the 


Circuit Court of the United States for the New Jersey District, on the Camden and 
Amboy Railroad Company, Judge Baldwin was at a loss to determine whether that 
immense private sovereignty is a public or a private corp ration, the true criterion 


being, he says, whether the objects, uses and purposes of the incorporation are for 


public convenience or private emolument, and whether the public can participate 


in them by right or only by permission. But so careful and accurate a lawyer as 
Judge Baldwin falls into a mistake in classing corporations,—public corporations be- 
ing, he says, towns, cities, counties, parishes existing for public purposes ; private 
corporations being for Banks, insurance, roads, canals, bridges, &c. For authority he 
cites 4 Wheat. 664; at which page of that book is to be found Chief Justice Mar- 
shall’s classification of corporations, but with no mention of, or allusion to Banks 


for the introduction of which Judge Baldwin must have mistaken Judge Story for 


Marshall, and the profession might take from him as law what has no foundation in 


authority, though it may be published as judicial sentiment. Judge Story, I be- 
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lieve, is the only Federel Judge who has ever ventured to say that a bank is a pri- 


vate corporation, in which he merely repeats what Mr. Webster said at the bar, no 
hy T t + 4} | } } 
doubt without adverting to the distinction 1 am essaying. Even he has never so 
adjudged ; but even in the sweep of those large and radical notions which he has 
broached, this is one of the unsupported sayings for which so respectable a judge 
may De g le to whom it is but justi to reimai that I ably his attention 
never Wa ilrected lo Lie allie i between mun lI and political co rauons, 
both p c. bo in @ meas e partaking of the sovereienty. but the lat , } 
MH puoi, }lb am u parlasing l reignry, DU He kk r mucn 
move than the former. Judge Baldwin, when throwing banks into the diilinition of 


a private corporation, does not mean to put himself in conflict with a very able 
opinion pronounced by him and Judge Hopkinson, that ** bank notes, payabie to 


bearer, forim the currency of the country, passing irom hand to liand in all the pur- 


suits of lite, like coin, they circulate on their intrinsic or representative value by 





common consent. Itis their being a currency and a substitute for coin that makes 
the diilerence between them and bills of exchange, proimisory notes or Checaxs on 
banks.”’ The mints in which such currency is made would hardly be defined as 
private instilutioas, id Judge Baldwin will not so class thei wh ver his dis- 
criminating understanding applies itself to the subject as its novelty and impor- 
tance deserve. I believe that when he looks beyond mere law-book definition to 
the enlargement I have attempted, of three instead of but two kinds of Ch rs, 
he will perceive that banks which are political, cannot be private, though not mu- 
nicipal corporations ; and that it does not follow that a Charter falls within tl ss 
of private, because it is not municipal, the true criterion being, as Judge Bald vin 
explains, W i oO $s, uses and purpo are for public convenience or pri 
vate emolument. 

Mr. Porter also relies on t published opinion of the present Chief Justice, 
whil Atto Icy General of t United States, on th une Camden and Ai OY 
Raidroad, that Charters for canals and railroads are contracts. ‘Tha opinion made 


much sensation from its imputed denial of what, without reflection, are apt to be 
thougiit not only vested but sacred rights. Its argument against the power of le- 
gislatures to bind their successors in all cases is coincident with some of my 
views; and I feel no disposition to contradict Mr. Taney’s acknowledgment, that 
private charters are vested rights not to be resumed or impaired. It is too well 


settled to bi disputed, he says, yet the re cency of federal adj idication and the 
‘conflicts of judicial opinions about it, warrant, I conceive, the propriety of review- 
ing and endeavoring to settle the whole subject. Without reference to other 
charters it is enough for my purpose that bank charters are not railroad or canal 
charters, inuch less merely private charters. ‘The latter may be contracts without 
affecting my argument that the former are not. The subject of charters altogether, 
whether political, municipal, or private, has acquired vast importance. By the 
official documents on our table it appears that one hundred and sixty millions of 
property have been, within the last forty-five years, locked up, in Pennsylvania, in 
this modern mortmain corporation law, and therefore calls loudly for dispassionate 
American cousideration to ascertain what it was in its first Roman state, what in its 


English, and what it ought to be in its American. Bank and other charters have 


become an estate in our realm. ‘They are, in effect, perpetuated by renewals, oilen 
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obtained long before the existing charter expires. Charters are sold by the Legis- 
lature. Bonuses and other lucrative considerations are taken for them, anda sys- 
tem of pernicious legislation has established the practice of members, at least indi 
vidually, themseives, or their connexions and partisans, sharing in the gains 
What may be called public or local corruption is openly and eagerly resorted to by 
members and others. No one deems it wrong to take and to give for his county or 
district, and jobbing in legislation is as common as in stocks. Exchanges of local 
advantages are the levers that move the whole commonwealth. To a certain ex 
tent this is unavoidable, and therefore not to be reprobated, however it may be 
regretted. But I look to two governmental means of, at any rate, checking and 
controlling their continuance, which, if incurable, must render American legis- 
lation as vicious as royal prerogative. Laws formally enacted will be no better 
than ordinances issued by monarchs from arbitrary councils, unless restraint be put 
on the mutual disposition of legislators and speculators to give and to cain undue 
advantages by favored, generally unworthy, individuals. The most common and 
most injurious of their contrivances is a charter, by which their designs are pro 
tected from personal liability to law. I will not dwell, now, on the flagrant vices 
of this modern canker of republican institutions. The governmental means of cor- 
rection are: first, legislation—rendered the cure, as it is the cause, of the evil, by a 
free use of the reserved right of repealing bad grants of public privileges; and, 


+ 


secondly, which I hope to see the most effectual of all checks, impartial and inde 

pendent administration of justice on corporations as on individuals. Such admir 

istration is now unknown in Pennsylvania, and generally throughout the United 
States. They are almost always stronger in funds and intelligence than individual 
opponents in courts of justice. They have the ablest counsel—very elements as 
they are considered of public improvement and prosperity. Belief in their superior 
utility and exaltation of their directors, such as we have heard from most of the gentle- 
men of the bar in this Convention, particularly Mr. Scott, Mr. Sergeant, Mr. Sill, Mr 

Porter, and Mr. Merrill, make the atmosphere and the faith in which lawyers and 
judges live and thrive ; and, without detraction from the integrity or even the inde- 
pendence of courts of justice, their adjudications, like those professional preposses - 
sions, and the commentaries and compilations on the subject, from Chancellor Kent 
down to the humblest retainer, have become provisions of the common law, com- 
mon equality and common right, to elevate and sustain the supposed benefactors 
and actual masters of the State. But I think their reign is drawing to a close, and 
that, beginning with public opinion, enforced by legislation, a great barrier against 
charter power will be completed by the courts as the most effectual restorer of in- 
dividual right—right to be equal—yes, to be superior—to corporate privilege 
Such is undoubtedly the common law and the civil law,—the reason, and as such it 
will come to be the learning, of all law administered. The charter of a man’s 
rights is large and free, and to be always liberally construed, Charters of incor- 
porated men are derogations from man’s equal rights, to be restrained to the letter 


of the grant. Such are law and reason, and so to be enforced. The Supreme 


Conrt of the United States has set an example which no doubt will be generally 
followed. Let any lawyer look into his English authorities, and he will be satisfied 
that chartered and eomb'ned men are not favored by the common law of England or 
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by the judges who have administered it. If that truly great magistrate, the late 
Chief Justice of the United States, could resume his place, in the meridian of his 
superior faculties, he would be as forward as his distinguished successor to main- 
tain those obvious limitations of corporate power which all the philosophy of law 
incul ates, and which, indeed, are the adju iged doctrine of the Supreme Court of 
the United States at all times. Arbitrary English monarchs and subservient judges 
violated law to destroy charters; but its principles are, nevertheless, well settled 
there. Inthis country, courts of justice, influenced by overshadowing circum- 
stanc:s, have suffered individual and public interests to be subjugated by chartered 
associations. But they will return, with chastened public opinion, to those un- 
questionable standards of right and law which the Roman code, and the English, 
teach, and which, ever since Trajan’s well known letter to Pliny, prescribe the 
regulation that whatever a body of men got by charter s to be restrained, as the 
French say, au pied de la lettre, to the very foot of the letter. Numberless abuses 
now unconsciously common with corporations are illegal, and must be so decreed. 
It is instructive to recur to Hamilton’s defence of corporate power: ‘‘ a strange 
fallacy seems to have crept into the manner of thinking and reasoning upon the 
subject,” said he ; ‘imagination appears to have been unusually busy concerning it 
An incorporation seems to have been regarded as some great independent substan- 
tive thing ; asa political engine, and of peculiar magnitude and moment ; whereas it 
is truly to be considered a quality, capacity, or means to an end.” We have lived to 


all that he treated as absurd creations of imagination—great inde- 





feel corporations 
pendent substantive things, political engines of peculiar magnitude and moment. 


And it is as curious as it is instructive, that what Jefferson foretold and Hamilton 
treated as preposterous, is the reality of our present government by corporate su- 
premacy. The enactment of laws, their administration by courts of justice, and 
their execution by chief magistrates, are all controlled by these great independent 
substantive things, polititical engines of peculiar magnitude and moment, which 
at this moment absolutely govern this commonwealth and this union of common- 
wealths with more sway than even its legitimate institutions. Emancipation from 
this sway cannot be effected at cnce. But it is coming—coming by law, by law to 
be enacted, and by law to be administered, by restoring to the sovereignty what 
no sovereignty, whether single or popular, can do without power, viz. to control 
the passions and machinations of men combined to usurp it—more necessary than 
power to control individual passions. 

I cannot leave this part of my subject without remarking, that those emi- 
nent lawyers whom we see the champions of charter usurpations are as blind to 
their professional interests as they are deaf to the voice of good fame. Fortune—nay 
fame—must be theirs who devote their talents to rescue and vindicate individuals 
from charter supremacy. The courts, the legislature and the community must 
eventually concur to overthrow an usurpation so contrary to all republican institu- 
tions, and modern tendencies that it cannot endure ; and the legal profession will be 
great losers in fortune and in character, if they do not join to support the principles 
of law against the practices of innovators on it. 

State incorporated banks are a novelty wholly unforseen by the constitutions; a 
vast fungus grown upon government, upon property, upon liberty and equality, by 





} 
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which the common welfare is thoroughly affected, and the currency, more than two- 
thirds of t, engrossed. Never before, in the annals of jurisprudence, has such a 
great puluc interest been withdrawn from the power of legislation to be regulated 
as exclusive matter of mere common law. The power to make currency is a so- 
vereign power. Even granting that a State may form or depute such authority, it 
must have, it cannot alienate, the right to regulate and control it. The legislative 
power, says Rutherforth, in his Institutes of Natura. Law, implies a power not only 
of making laws, but of altering and repealing them. As the circumstances either 
of the State itself or of the several individuals which compose it, are changed, such 
claims and such duties, as might once be beneficial, may become useless, byrden- 
some, or even hurtful. If, therefore, the legislative power could not change the 
rules which it prescribes, so as to suit them to the circumstances of the body poli- 
tic, and of the members of that body, it could not answer the purposes for which it 
was established; it could not at all times settle their claims and their duties in such 
a manner as is most conducive to the good of the whole, and of the several indivi- 
duals which make up that whole. With this fundamental doctrine of English le- 
gislation our own agrees. The principle, in the English Constitution, that the Par- 
liament is omnipotent, does not prevail in the United States, says Chancellor Kent, 
in his instructive commentaries, though, if there be no constitutional objection to 
a statute, it is with us as absolutely uncontrollable as laws flowing froin sovereign 
power, under any other form of government. But in this, and in all other coun- 
tries where there is a written constitution, designating the powers and duties of the 
legislative, as well as of the other departments of the government, an act of the 
legislature may be void as against the constitution. No law will or can be drawn 
in question without appeal to constitutional interdict: an act repealing, is as valid 
as an act granting,acharter. The power of Parliament to abolish laws establishing 
vested rights has been exercised in numerous instances, from the repeal of the 
mortmain rights till now, when the whole vested interests in tithes and other church 
property are, as well as numerous corporations, undergoing Parliamentary revoca- 
tion. Pennsylvania has repeatedly, and in signal instances, exercised the same 
legislative power. I shall men:ion only those of—first, the Proprietaries’ Property , 
second, the College or University of Pennsylvania; third, the Bank of North Ame- 
rica, and fourth, the Wrightsville, York, and Gettysburg Railroad. Of the first and 
last I must say something specially. It will be borne in mind that I am not treating 
the power, but the policy, of legislation to repeal laws granting vested rights. That 
power I assert, over all public or political acts. When and whether it ought to be 
exercised, is not to be confounded, as a question of policy, with the right to exercise 
it at all times. By the newspaper reports of what Mr. Meredit’: said on this sub 
ject, he states that what he called vested rights are held by stronzer obligations than 
written law—by those bonds of conscientious acknowledgment which are in every 
breast the monitors of honesty and integrity. If he did say so, the whole course of 
English legislation and of the adjudications of the Supreme Court of the United 
States contradicts his assertion, and man_fests that what are commonly called vested 


rights, like others, if connected with public interests, are always liable to public 
control. If, therefore, that gentleman intended, by such argument, to give any 
countenance to the vulgar impeachmeut, continually repeated by interested men, 
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that those who would relieve the State from the burthen of their privileges are ene- 


mies to property and wrong-doers, he impeached all the reforms of good gov- 


ernment and many of its judicial supports. The doctrine of this Commonwealth, 
in the preamble to the act of ’79, for resuming the estates of the late Proprietaries 
of Pennsylvania, is: ‘‘ Whereas the claims of the late Proprietary, by the charter, 
eannot longer consist with the safety, liberty and happiness of the good people of 
this Commonwealth, and the safety and happiness of the people is the fundamental 
law of society, and it has been the practice and usage of States, most celebrated for 
freedom and wisdom, to control and abolish all claims of power and interest incon- 
sistent with their safety and welfare, and it being the right and duty of the repre- 
sentatives of the people to assume the direction and management of such interest 
and property as belongs to the commonwealth, or was designed for their advantage : 
be it therefore enacted, that all and every the estate, right, title, interest, property, 
claim, and demand of the heirs and devisees, grantees or others claiming as Pro- 
prietaries of Pennsylvania, whereof they or either of them stood seized, or to which 
they or any of them were entitled, or which to them were decreed to belong, in or 
to the soil and land of the said late Province, now State, of Pennsylvania, or any 
part thereof, together with all granted by the charter, shall be, and are hereby, vested 
in the Commonwealth of Pennsylvania, for the use and benefit of the citizens there- 
of, freed and discharged, and absolutely acquitted, exempted and indemnified of 
from and against the estate, right and title of the Proprietaries, and subjected to 
such disposal, alienation, conveyance, division and appropriation of this or any 
future legislature of this Commonwealth.” The same legislature, by the same tran- 
seendant authority, fixing, without umpirage or other intervention, the sum of mo- 
ney to be bestowed on the Proprietaries, as indemnity, takes care to declare, that it 
is given from liberality and grateful recollection of the enterprising spirit which 
distinguished the founders of Pennsylvania. The lands, rents, property and pos- 
sessions are all taken from individuals to whom they belonged, and are vested in the 
people of the State. The right thus todivest is put on the ground of State neces- 
sity. No right in the divested party is acknowledged to conflict with the right of 
the State. What is allowed is ex gratia. The legislature gives what it thinks 
proper. Nor is it privilege or corporate immunity that is taken away, but private 
property—property which the State did not grant originally or ever own at all. In 
the same year the legislature enacted the law to amend and alter the.charter of the 
College, conformably to the Revolution and to the constitution and government of this 
Commonwealth, alleging, as a reason for such act, that the trustees had departed, 
by a bye-law concerning religion, from the plan of the original founders, and nar- 
rowed the foundation of the said institution. Having explained, in a public letter, 
the grounds of the legislative repeal of the charter of the Bank of North America, I 
shall not here review that revocation of what is called vested right, and I reserve 
the remarkable instance of the Wrightsville, York and Gettysburg Railroad for the 
distinct consideration I mean to give hereafter to that signal illustration of the 
right of a State to qualify its grant or contract. Itis a recent instance going much 
further than I can approve. One of the most clamorous in theoretical vindication of 
vested rights carried into execution on that occasion much more than the power 


I contend for. 
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Several of the members of the legislature condescended to ask my opinion on 
this subject, in compliance with whose request I endeavoured to explain, by a letter 


published in November, 1836, the difference between property and privilege—the 


1 corporate exemption from personal responsibility, distinguished 


alleged right ir 
The views of 


from vested right in individual ownership of any kind of property. 
Smilie, Findley, and other eminent legislators of Pennsylvania, the fathers of re- 
publicanism, were cited for the plain distinction between a legislature’s taking 
away the gold and silver, notes and other property of the stockholders of a bank, 


and taking away their corporate franchises. A charter is not property, was their 


argument, but a permit to sue and be sued, in a particular way, which, if it prove 
a public injury, the public may take back without affecting any vested right of 
property. A legislature, re pealing a bank charter, leaves all the property of the 
bank untouched to the stockholders, and takes from them nothing but their corpo- 
rate franchise, which consists in permission to sue amd be sued impersonally—to be 
exempt, personally, from all liability of suit—and in succession, without limitation 


of time, while the charter lasts. The difference between such franchises, and the 


right conferred by the Commonwealth by a patent for land or in ownership ot the 
house or chattel of an individual, was demonstrated, as must be manifest; although 
there still, and always will, remain disingenuous and weak defenders of corporate 
privilege to assert Strictures, 
published by a citizen of Maryland, on that letter, enable me to reinforce it. I 
hension that clamorous denunciation of 


was principally induced to publish by apprel 


t the contrary and insist on its identity with property. 


Mr. Dallas’ letter, and the artful abuse of it by speculating champions of what they 
vociferously vindicate as vested rights, had succeeded in impressing the public 


with prejudices against the true doctrine of property. My object is the protection 


of property from artificial and disguised depredation upon it by unequal privileges, 
and the preservation of public sovereignty also inviolate. The author of the 
Maryland strictures falls into the common mistake of confounding all charters, 
for colleges, manufactories, hospitals, roads, canals, bridges, insurance offices and 
banks; he herds them all together in utter confusion, with the conclusion which, 
from such confuse 1 premises, may perhaps be got at, that the most inviolable con- 
tract of all is a bank charter. My letter expressly distinguishes private from pub- 
lic corporations ; my argument rests on that position, and it is strange how a re- 
ply to it should “take for granted that I consider my theory of the property of a 
corporation applicable to every kind, whether bank or bridge, canal or college. 


%” 


My view, throughout, is just the reverse ; and such remarkable misconception of 


it is as unaccountable, as that of a Maryland lawyer not noticing at all the judg- 


ment of the Supreme Court condemning Maryland and Ohio laws taxing the Bank 


of the United States, when I cite the cases, and quote the very language of Chief 
Justice Marshall, and the very judgment of the court, that the bank was a publie 


and not a private corporation. He also misunderstands the distinction between the 


ancient charters of freedom, and modern, particularly American, charters of per- 
sonal privilege. Those of the middle ages conferred, he thinks, monopolies be- 
cause they granted peculiar privileges to be free from common restraints, such as 
exclusive right to carry on particular branches of trade, or certain manufactures or 


handicrafts ; exemption from taxes or services required of the rest of a community, 
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and from personal service in war. These, which I quoted Mr. Findley and Mr. Smilie 
for deeming sacred, the author of the strictures says are now the only priv ileges 
which are not so. We have changed all that, says he, flippantly, since the Dart- 
mouth College case, and the legislatures have a right to cutand carve as they please 
what your forefathers of republicanism held sacred. The revolutionary effect of the 
Dartmouth College case is not equal to this gentleman’s apprehension of it; the 
very issue between us is, that I deny the power which he concedes, without reserve, 
to American legislatures, to cut and carve either public rights or private property as 
they please. Their pleasure is no right. They have no right to give to individuals 
what is common property; and they are too apt, under the guidance of off-hand 
violaters of social and political right, to misconceive altogether what private pro- 
perty is—the real and legitimate meaning, use, and appropriation of property. I 
hold the right of property sacred, coeval and coeternal with the social state, if it 
did not precede it; and the artificial contrivances, by legislation, to change its ten- 
ure to the advantage of one and the disadvantage of another, or of one class to the dis- 
advantage of another, is doubtful, if not false assumption of legislative right. Mo- 
nopolies, perpetuities, castes and titles of nobility, will not be contended for by any 
American. Privileges to levy imposts and duties, not for public ends, but particular 
emolument, or to administer justice according to regulations peculiar to a few bene- 
ficiaries, are conceded by the Maryland gentleman himself, while he considers it 
even comic to discriminate between the right, by American institutions, for all 
men, according to every bill of rights, to be equal in the means of acquiring, pos- 
sessing and transmitting property, and the arbitrary permission of old times, by 
special leave, to afew freedmen to follow what livelihood the y liked. Inhis theory 
it is a sacred contract for a few men incorporated to make currency for the public, 
which no State can interfere with, when granted by charter, because such privi- 
lege is the property of the corporators. But the right of any number of men, in- 
corporated in a town, to follow such callings as they prefer, may be cut and carved 
as legislators please. I feel too much reverence for the sacred right of property to 
cut and carve thus. Industry is property. A man’s earning, by labor, is property 
as sacred as his profits from bank stock. The social edifice stands entirely on the 
basis of property. To protect property from false and unequal privileges—privileges 
to hold it exempt from exposure to the common liabilities of property—to protect 
property from all infringements is what I contend for. This gentleman, who cannot 
comprehend, but confounds, the striking difference between ch:rters of old and re- 
cent corporations, likewise loses himself among the metaphysics of monopolies, ané 
will not perceive whothe charter of a bank is derogatory to common right. By 
turning his attention to the plain. matter of fact, that formerly freedom was a privi- 
lege,whereas now privilege, by charter to seme, inflicts unjust inequality on others-- 
that to be exempt, in stock, from personal suit is above equality with the rest of 
your fellow-citizens—perhaps the citizenof Maryland may discover, that equality, 
which was a privilege of, old, is now the common right derogated from by charter. 
Freedom is no longer a privilege, butcommon right. He might have learned from 
Burke, in the very speech he quotes, that the great charters, as Burke calls them, 
(the old) restrained power, while modern charters create it. Not only so, but 
power, by privilege, which, since the American Bill of Rights became part.of ak 
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constitutions, is contrary to common right. The distinction between ancient and 
modern charters thus appears, together with the derogation from common right 
which a modern charter vouchsafes, to the prejudice of all those who aze not privi- 
leged by charter. Itwas the boast of Napoleon that he established equality, with- 
out which his encomiasts insisted that liberty cannot be. Liberty reigns in this 
country to a degree he could hardly conceive of; but equality in the acquisition, 
disposal and transmission of property is becoming extinct by laws more destruc- 
tive to property than the most radical or agrarian enemies to its tenures, if there 
are any, can desire. With persons perfectly free, our property is much of it held 
by unequal titles more unjust than the rules of primogeniture and entails. The 
same lively citizen of Maryland insists that if, by privilege, I mean that attribute 
or quality by which any corporation performs its proper functions, and he supposes 
I can mean nothing else, then he entirely denies any shadow of riyht in a legisla- 
ture to destroy it, for it is as much property as money in the vault. The corpo- 
rate franchise, quality or privilege is a right—a vested right—says this sarcastic ad- 
vocate, in the pmase of the forefathers of republicanism, and, according to the 
meaning of that phrase, a sacred right—it is property, to all intents, within the 
protection of the law. He then recapitulates, carefully, all corporate franchises 
except that particular one which I especially denounce as unjust privilege, held by 
no vested right, viz: exemption from personal responsibility for corporate pro- 
perty, and triumphantly closes his strictures by saying: “I will not discuss, fur- 
ther, whether a charter is a contract—I think it beyond discussion—but I will 
pause to inquire how it comes to pass that you should assume a doubt that a bank 
charter is not a contract.”” He had not discussed it at all: it was beyond his dis- 
cussion: and when he pauses to inquire how it came to pass that I doubt why a 
bank charter is not a contract, his whole force, never noticing the two solemn 
judgments of the Supreme Court of the United States, that banks are public institu- 
tions, consists of a citation of one of Judge Story’s solitary dicta, in his favo- 
rite Dartmouth College case, that a bank is a private corporation, emblazoned 
in italics, capitals and all the brilliancy of the art of printing. This candid antago- 
nist, contemning the whole inventory of my propositions, by an eastern figure, as 
without even an islet of orthodoxy, ¢also duly italicised,) in a waste of heresy 
and schism, evidently did not choose to confront the radical differences between 
public and private charters ; between charters of personal freedom and charters of 
corporate property, or between the corporate franchise of suit and the privilege of 
personal exemption from suit at all for incorporated property. Such strictures do 
not even approach the question, but expend themselves in tropes on mistaken pre- 
mises. Property is a right, vested in an individual, which legislation cannot take 
away, for another individual, nor for public use, without equivalent. In this coun- 
try the means of acquiring, holding and transmitting property are equal to all ; mo- 
nopolies and perpetuities are illegal, so are privileges. When, thererefore, legis- 
lation renders these measures unequal, by incorporating individuals exempt from 


common liabilities, it violates the first principle of equality in property. And 
when it does so by authorizing privileged individuals, as a bank, to make currency, 
3t moreover grants what belongs to the public. Should the public resume that pri- 
vilege without taking the chattels of the bank, it affects no property, impairs no 
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contract, infringes no right, but it resumes a privilege merely, in derogation 
common right, the grant of which is of questionable power, the resumption of 
which, if politic, is unquestionably authorized. 

My Maryland antagonist is especially offended at my having said, that perhaps, 
in rescinding a bank charter, the bonus, if any paid for it, should be restored ; 
which poor perhaps he denounces, as a wretched casuist, borne down by the load 
of sin I have heaped upon his shoulders, and vainly endeavouring to look with an 
honest face upon the crowd of astonished and indignant contemners of his shabby 
office ; tropes and metaphors more figurative than argumentative. In plain Eng- 
lish, how stands reason and the argument on this, which by the much abused per- 
haps I acknowledge debateable, ground? Governor Ritner’s late messace, has re- 
lieved me from much of the argument, since he condemns the impolicy of bank 
bonuses—which proposition I have long contended for,—till latterly, I confess, with 
out much countenance. The Maryland philippic supposes the question settled, 
by the magnitude of this price of privilege! The value of the right, which I 
think (he says) too insignificant to be called property, and too unsubstantial to be 
entitled to the protection of courts, is, according to his reckoning, nearly six mil- 
lions of dollars; which in his estimate is overwhelmingly conclusive that it is not 
only property, but a great deal of it; and a great deal of property he concludes, 
must be held by some right. Itis not because the price was insignificant or un- 
substantial, that I doubted the claim of a bank bonus to reimbursement. But I will 
meet my metaphysical assailant on his own ground. Political economy admonishes 
even the Governor himself, that for the State of Pennsylvania to part with a large 
portion of its sovereign power to a few incorporated individuals, in exchange for 
some of their credit given in return, is a very poor exchange for the State, a bad 
bargain by which it actually gets nothing, and gives a great deal—what perhaps it 
cannot part with at all. The six millions which our Maryland arithmetician reck- 
ons so large a price and value, cost the bank but a few dollars worth of paper and 
lampblack, impressed with the counterfeit seignorage of bank credit, for which 
paltry thing the State gave the entire and perfect chrysolite of its sovereignty. 
Itis high time, that the whole community should appreciate the preposterous and 
pernicious delusion of a State exchanging its credit for that of forty or fifty of its 


citizens, chartered to substitute their credit for money. So much in brief, for the 


political economy of the bonus doctrine. But this is not all: there is moreover, a 
problem of finance to be solved. In all my views of this subject, I have studied to 
keep clear of those personifications and appeals that excite passion and disturb 
judgment. My aim is to treat fairly a high constitutional and fundamental topic ; 
not to shew that the only bank in Pennsylvania whose charter is not revocable in 
its tenure, ought to be revoked. That I leave to others, if so inclined. I have 
never denied that some large State banking institution, to take the place of the Bank 
of the United States, may have been judicious, and even necessary, in the habits of 
he community ; as I have always believed that the Bank of the United States might, 
and would be so now, but for what, with deference to other judgments, I thought 
injudicious means of obtaining a recharter. But I have abundant materials care- 
fully constructed of simple arithmetic and unanswerable proof, that the finances of 


Pennsylvania are large sufferers by the ignorance of the short-sighted donors of 
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what was exchanged for the six millions, said to have been got ina bonus. Grant- 
ing, as I now do, for the argument, that the six millions were paid in money, and 
not in depreciated credit, it is still perfectly demonstrable, that the bonus costs the 
State much more than it has or ean come to. As I mean to dwell on this demon- 
stration, I will not do more than simply Jay down the proposition, that what the 
Bank of the United States gave the State, and is to give, fora charter, (counting 
the bonus in good money) is nevertheless no gain, but a large loss to the State, by 


the vast increase of expenditure and debt, that bonusopened. It was Pandora’s 


‘ 


box for Pennsylvania. Thirdly, it was not however either 


the eco! omical or the 
arithmetical view of the subject that induced my perhaps against the bonus, but 
the plain and positive law of the matter. I doubt the contract obligation. A bo- 
nus is a sort of fee or gift like a lawyer’s, bestowed arbitrarily for a service of in- 
appreciable value not reducible to computation, not a price to be the subject of a 
legal demand, but a donation neither demandable nor recoverable by law. Once 
given, it cannot be reclaimed. It rests with the donee in mere honor and policy, 
whether to take it all, or to restore it altogether or in part, ona change of circum- 
stances, as it rested with the donor whether to give it. I question the legislative 
right to sell a charter or any other advantage. Kings have sold titles of nobility— 
I know of no authority by which an Anierican lecislature can sell a bank charter for 
a bonus. The pernicious impolicy of the system has become continually more 


. : Sa ie : 
flagrant. Formeriy internal improvements and even churches were constructed by 


lottery rrants by legislation. But the practice has ceased with universal reproba- 


1 


tion ; a3 the corrupt and costly schemes of bank bonuses soon will. A State, like 


an individual, should preserve its faith inviolate, and make sacrifices of money ra- 
ther than lose credit and character: and in ré pealing a bank charter the highest 
obligation of State honor and policy enjoin punctilious fulfilment of all their 
mere expectations. But it is no contract or engagement of which the obligation 
may be impaired, or which courts of justice can enforce. It is altogether matter 
of sound policy resting in the discretion, wisdom, and virtue of legislators, who are 
to bear in mind that it is not their own but public money, with which they reim- 
burse, if they do, a bonus improvidently, or perhaps fraudently, taken by unwise 
predecessors. 

Thus, whether we consider economy, arithmetic, or law, perhaps with an hones? 
face looks from their tripod, on his assailant dismounted and thrown on a mere 
islet of mistake, with only his Hiad of shabby strictures to hide among, quo cunque 
nomine gaudeat. 

The citizen of Maryland agrees that the grant of a corporate franchise implies 
the deliberate assent of the Legislature to the wisdom and sound policy of the 
grant. “A Legislature has no right—I speak in a moral sense—to pass any act but 
for the benefit of the country. It must be presumed, therefore, in all cases, that 
sufficient political inducements—some clear conviction of public advantage result- 
ing from the act—to determine the Legislature to make the grant.’’ Now this pre- 
sumption of political inducement is seldom true even as a presumption, and public 
advantage hardly used as a pretext, the avowed object being individual exemp- 


tion from common liability. 


Iam beholden tothe Maryland strictures for also adopting my classification o& 
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charters and reasons for it. ‘Charters to cities and towns,” he says, “ are purely 
political corporations, and do not include the idea of contract. The parties on both 
sides are the public, in these corporations ; and being erected sole ly for the better 
administration of government, they are at all times subject to the modification at 
the will of the supreme authority.” But according to his own presumption, that 
political inducements and public advantages are indispensable to the legislative 
right or power to grant charters, coupled with the fact that banks make most of the 
public currency, and regulate the value of all labor and the price of all property, it 
is clear that they are political institutions. The party receiving the charter acts for 
the public, as much as the party granting it. The mixture of some private interest 
and gain does not change this state of things, because the public interest predomi- 
nates, and it is a universal principle of all politics and all jurisprudence, that when- 
ever public afid private interests are blended, the public are paramount. 

The whole question lies in a very narrow compass—in one word: and be it re- 
membered that the burthen of proof does not reston me. It is for the citizen of 
Maryland to shew, if he or his like can, that bank charters are private contracts, or 
bank bonuses public gains. I deny the one and question the other; but the bur- 
then of demonstration does not reston me. By no means,—those who affirm that 
bank charters are constitutional contracts, are to shew it. They are to demonstrate 
what, however taken for granted, has never yet been adjudicated, or hardly assum- 
ed by any court, and contradicts the whole impression of English, American and 
common understanding. Not only so, but all doubt, even doubt, resolves itself 
into decision, against those who would condemn a law as contrary to the supreme 
law of the Constitution of the United States. Judges, particularly Chase, Mar- 
shall, Washington, Tilghman and Shippen, have expressed themselves most point- 
edly to this effect. Jurisdiction to annul laws is an awful power, said Judge Ire- 
dell. Judge Chase said if he ever exercised it, he would not decide any law to be 
void, but ina very clear case. I believe that he meant such an indubitable error, 
as would induce even an English judge to declare even an act of Parliament void. 
But grant that he did not, and conceding without grudging the judicial power to 
annul laws as unconstitutional, it is yielded by all judges that such an extremity 
requires a case of the clearest necessity. After strongly asserting the d ity of a 
judg » to declare an act of Assembly void, when convinced beyond doubt that it 
was passed in violation of the Constitution of the United States, or the State, 
Tilghman adds, that, nevertheless, the utmost deference is due to the opinion of the 
legislature, so great indeed, that a judge would be unpardonable, who in a doubt- 
ful case, should declare a law to be void. 

With such judicial authority, I hold my position firmly, that if it be doubtful, 
whether bank charters are constitutional contracts, they are not such contracts, 
simply because to doubt, is:to be resolved. 

Thus with the four legislative precedgnts I have mentioned, the Proprietaries, 
the University, the Bank of North America, and the Gettysburg road, of repeal of 
laws granting vested rights, I may assume that the power and the practice of the 
Legis!ature of Pennsylvania are unquestionable, from first to last, to revoke grants 


by law, to divest vested rights, whenever public necessity requires it, and that ig 


has never deemed it unjust to consult great public interests on principles of large 
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and judicious policy. Unless the Constitutions of the State and the United States 


forbid such legislation, as impairing contract, there is no interdict upon it. 


Thus having shewn unquestionably, that the judicial power to declare laws void 
as contrary to constitutions, is an extreme jurisdiction, never to be exe ed but 
in very clear cases, I now cast on those asserting it, the burthen of affirming that the 
charter of a bank is a contraet within the meaning of that term ; sed in our con- 
stitutions. It cannot be done. Affirming the negative, I shall now take up the bur- 
then of proof without dwelling on the difference between the Constitution of the 
United States, which adds the vexed word obligation, to that of contract, as used in 


the Constitution of Pennsylvania. We know how lamentably the Supreme Court 
of the United States were divided and exercised by this apparently slight ditference 
of amere word. But I shall attempt no advantage from it, although the omission 
of the word obligation in our Constitution, makes for my argument, I am content 
to do without it. The fact is, and it is a strong fact, that the courts of Pennsylva- 
nia have never adjudged any law of Pennsylvania to be contrary to the Constitu- 
tion of Pennsylvania, (for the case of the Ebensburg road, in the 2d volume of the 
Pennsylvania Reports, forms no exception;) nor has the Supreme Court of the 
United States ever adjudged an act of Congress to be contrary to the Constitution 
of the United States. In Pennsylvania I stand upon arock. Not only has neither 
legislation nor adjudication ever deemed a law a contract; but further, the 
judgment of no court of this State sanctions the assumption that a law can be 
x im ¢ 


judicially annulled, as impairing some other law importing a contract within the 


Constitution. These are persuasive premises. The courts of justice of our owr 


State, by at least significant silence and inaction, are abettors, while its Legislature 


by repeated and unquestionable acts, has always exercised the power I assert, and 
much greater power than I assert, over what are called vested rights. 


Going beyond the confines of mere professional impression, founded on no au- 
thority, let us inquire of philosophy, of the best foreign sources of information, 
of common parlance and common sense—whether a law isa contract? Was it 
ever so considered? Do they think so in England? in France? at present? did an- 
tiquity ? What reason has Judge Story, or any other bold asserter of such a noy- 
elty, for venturing tosay so? Why is a charter a contract? Without regard 
to the sovereignty it shares, why is a bank charter, why is any law, held a 
contract with the State, subject to judicial control? Why is the great power 
of a community exercised in the enactment of a law, to be reduced to the level 
of a private agreement, and construed, regulated, or annulled accordingly? 
Blackstone, to whom I prefer referring, because from a random word or two of his, 
in a parenthesis, Chief Justice Marshall was prevailed on by Judge Story to 
infer all this immense result, defines law to be something prescribed, and prescri- 
bed by a superior, which commands, and mostly with penal sanction, what is to be 
done or not done. There is no contract in this, no equality, no consideration, no 
agreement, such as Blackstone defines a contract. All his instances of contracts, 


obviously contemplate individuals ; he mentions A and B, as the parties to a con- 
tract. He has no idea of an act of state. It is palpable, that a law is not in his 


mind at all. In both his definitions, that of a law and that of a contract, he shews 


beyond doubt, that he considers the one a public and sovereign act, the other an ib- 
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dividual transaction. To the same effect, may Rutherforth be cited. “A law,” he 
says, “is a rule to which men are obliged to make their moral actions conforma- 
ble.” And “such acts of mankind as produce a mutual obligation, and conse- 
quently, a mutual claim on the parties concerned on both sides, are contracts.” 
Again, he adds, “*‘ when we consider only the general notion of a law, there ap- 
pears to be a plain difference between positive laws and compacts. A compact 
is an act of two or more persons, which produces an obligation upon those who 
make themselves parties to it, by their own immediate or direct consent. A 
law is an act of a superior, which obliges all, who are under his authority, as far 
as they are concerned in the matter of the law, and as far as the legislator has in- 
tended to oblige them; whether they immediately and directly consent or not.” 
These doctrines from indisputable authorities cannot be gainsaid. Even Marshall 
himself, in the very ratiocination of deducing a law to be a contract, by means of 
an innocent word in Blackstone, cannot help saying that one of the parties to the 
contract he constructs from a law, were individuals whom he names—James Gunn 
and others. The civil code of the State of Louisiana drawn with great care and 
precision, with reference to the best authorities, defines law to be a solemn declara- 
tion of legislative will. Law commands, permits, forbids, announces rewards and 
punishments, makes general dispositions not for particular instances, but for what 
is of common occurrence. A law prescribes for the future only, can have no re- 
trospective operation, nor impair the obligation of contracts. 

This definition of law, referring, among other authorities, to the judgment of the 
Supreme Court of the United States, evidently contemplates private contracts be- 
tween individual parties, and excludes, both in its terms and spirit, all idea of an 


red i 0° 4 ++ 
ed, being a contract. 


act of a State, or law itself, t 





To Madison’s explanation in the Federalist, and Luther Martin’s and others, for 
which I beg leave to refer to my letter of 1836, all proving that the constitutional 
prohibition applies to private contracts, between man and man, and not to laws, or 
what have been construed to be contracts between States and men, let me here add, 
Judge Story’s note to the 33d chapter, page 217, of the 3d Volume of his Commen- 
taries on the Constitution, which is as follows: 

‘‘In the original draft of the Constitution, some of the prohibitory clauses were 
not inserted ; and particularly, the last clause, prohibiting a State to pass any bill 
of attainder, ex post facto law, or law impairing the obligation of contracts. The 
former part was inserted by a vote of seven States against three. The latter was 
inserted in the revised draft of the Constitution, and adopted, at the close of the 
Convention, whether with, or without opposition, does not appear. It was proba- 
bly suggested by the clause in the Ordinance of 1787, (Art. 2,) which declared 
* that no law ought to be made, &c. that shall interfere with, or affect private con- 
tracts or engagements, bona fide, and without fraud, previously formed,.’ ”’ By this 
note, Judge Story would seem to agree to the original design of the clause, its 
meaning as contradistinguisliable from the construction he has since been mainly in- 
strumental in putting on it. 

An intelligent foreigner, M. de Tocqueville, says of this clause in the Constitu- 
tion, this power appears to me to attack more deeply than all the rest, the sove- 


reignty of the States. I put the question to a respectable Italian lawyer now in 
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this country, whether a law can be deemed a contract, to which he at once replied 
in the negative. A contract without individual parties to it, is not a common 
idea. A State contracting is an unusual thing: and a State contracting by general 
law, havine- none of the ordinary features of a contract, is, I believe, what was sel- 
dom if ever thought of, till a law of Georgia was so considered by Marshall, on the 
suggestion of Mr. Story, under peculiar circumstances which I shall endeavour to 
explain. 

Legislative precedent, judicial authority, and the reason of all mankind, concur, 
while,we keep ourselves within a State, to refute the notion that a law is a contract, 
much less a bank charter created bylaw. Are we bound to iook beyond, as Chan- 
cellor Kent said in Fulton’s case, to inquire further, to go out of our own State, our 
own legislation, our own jurisprudence, and to rake among the embers of a sup- 
posed Federal interdict for the appre hension that a different government, that the 
judiciary of the United States may annul a law of this State, which by our State 
authority rightfully repeals a bank charter? There is no adjudication of the United 
States to alarm or warn us. The federal judiciary has never adjudged that a bank 
charter is a contract—has never adjudged any thing like it. There is no analogous 
or kindred judgment of that judiciary. On the contrary, there are two solemn 
and deliberate judgments of the Supreme Court of the United States, that bank 
charters are public laws, that banks are political institutions. Laws of Maryland 
and Ohio taxing the Bank of the United States, were vacated by the Supreme Court 
on the ground that it was not a private, but a public corporation. In the last men- 
tioned case, Chief Justice Marshall’s language is, that the bank is not a private 
corporation, but a public corporation created for public and national purposes ; that 
it is not an individual or company, having no political connexion with government 
and carrying on the private business of banking. Even if the Chief Justice had 
not said so, the judgment of the Court rests entirely on that ground. Its acts speaks 
more conclusively than any words. 

There is other and stronger authority to the same effect; stonger than even that 
of the Supreme Court. Hamilton’s defence of the constitutionality of the Bank 
vindicates it as a political machine, and the whole argument of this originator of 
the first great bank, is, that it was a public measure. “The simplest and most 
precise idea of a bank,” he says, “is a deposit of coin or other property, as a fund for 
circulating a credit upon it, which is to answer the purpose of money.”’ Privat- 
interests and direction are involved and employed, as the best means of accomplish- 
ing thispublicend. “Itisa medium of exchange, a regulation of trade, and a gen- 
eral object,” he says, ‘* because itsbills are to circulate in ail the revenues of the coun- 
try.” He appeals to the practice of other nations for asserting that banks are an 


usual engine in the administration of national finances, and an ordinary, and the 


msot effectual instrument of public loans. So Burke, on the East India bill, said, 
if the Bank of England should by mismanagement fall into a state similar to that of 


the East India company; if it should be oppressed with demands it could not an- 
swer, engagements which it could not perform, and with bills for which it could 
not procure payment; no charter would protect the mismanagement from correc- 
tion, and such public grievances from redress. If the City of London had the 


means and will of destroying an empire, and of cruelly oppressing and tyrannizing 
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over millions of men as good as themselves, the charter of the City of London 
(These acts of misman- 


would prove no sanction to such tyranny and oppression. 
Thus Marshall’s 


agement are precisely such as are now objected to our banks.) 
authority and that of the Supreme Court, is confirmed by Hamilton and Burke, that 
banks are political contrivances, and not private concerns, to which may be super- 
added the practice and understanding of every American State in all branches of 
government, with the full approbation of the community, that bank privileges are 
subject at all times to such changes as the State may make in them. 

An uninterrupted current of Judicial, Executive, and Legislative determinations, 
by which States have taxed banks, reduced their paper and increased their coin cir- 
culation, as public welifare required, together with the enactment and enforcement 
of other fundamental changes, never supposed to impair the obligations of their 
charters as contracts, prove beyond refutal, that banks have always been universally 
deemed political means, not private property, and that legislation may regulate them 


The Governor’s late message recommends 


from time to time as occasion requires, 


radical alterations, more sweeping than I consider expedient, but to the power of 
whose enactment no objection has been raised. 

Mr. Sergeant, Mr. Hopkinson, and Mr. Forward, justify the palpable breach of 
the letter of the law in the non-payment of coin, by asserting the right of thebanks 


to judge whether it best comports with the public welfare. And how can they 


etermine what is good for the 
community ? All the Governor’s suggestions assume that the banks are P urt of the 


x ch. The Bank of the United States is now the very 


State and Government itself. All States, acccording to the varying emergencies of 
bank agency with currency, always act on this ground. Several of the States, 


Massachusetts and Kentucky for instances, repealed bank charters by legislative 


action without judicial proceeding. In the debate of our Legislature on the repeal 


of the charter of the Bank of North America, the right of legislative repeal, with- 


out conviction of any offence or judicial agency was expressly insisted on. The 
professional notion that a court of justice is an indispensable agent in annulling a 
bank charter is merely professional, and wholly unfounded in either law or reason. 
It is one of the many spurious offspring of that professional paternity which in this 


country beyond all others is extremely prolific of technical dogmas. A legislature 


may and must be the revoking power when the bank has not forfeited its charter 


by misbehaviour, but the public good requires its revocation. A misbehaving bank 
may be tried for misbehaviour, and punished by forfeiture, in a court of justice. But 
a bank injurious to the commonwealth from any cause not proceeding from misman- 
agement or misconduct, falls within the power of legislative repeal alone. A court 


of justice has no judicial faculty of judging whether the bank is detrimental to the 


community; no cognizance of the case. The community itself must judge of that, 


and execute its judgment by the popular representatives. Moreover, the Supreme 


Court of the United States have unanimously determined,—and their unanimous 


ri 


resolution of a constitutional question is a rare thing,—that the Legislature of Penn- 


sylvania retains judicial faculties especially of equitable character, owing to that 


imperfect distribution of the several powers of government, which it has been my 


ul effort in this Convention to remedy by a distinct constitutional provi- 


unsuccesslit 





124 On Legislative and Judicial Control [ January, 


sion. When incorporated persons violate charters, the courts may act on both per- 
#0ns and charters ; but when charters are public injuries, legislation alone can apply 
the remedy to the charters ; and it must be a mere question of state policy whether 
Public good requires repeal. Power to charter is assumed by American legislatures 
as devolved on them through the Revolution from the royal prerogative of the mo- 


‘al proceedings being necessary in England to repeal a royal 


ther country; and k 
grant of charters, the idea has naturally prevailed with lawyers in this country, that 
charters can be revoked here as in England, by judicial action only. But this mis- 
takes both premises and conclusion. It is extremely doubtful whether American 
legislation derives from succession to royal prerogative the power to charter; and 
even if it does, that is no reason why the charter emanating from a legislature must 
be revoked by a court. Royal prerogative has no faculty of investigation with a 
view to repeal. It mustact through the instrumentality of courts of justice, which 
are but emanations from the royal authority, not co-ordinate departments of gov- 
ernment as withus. Nearly all our charters contain a clause reserving to the legis- 
lature, power to repeal them when public welfare requires. It is equally impracti- 
cable for a court to try questions of politics, and for legislatures to try forfeitures of 
private franchises. The technical notion that writs and courts are indispensable to 
repeal public charters, is in short only asserting that they are irrepealable but at 
the will of the bar; that legislatures, or the people, are not to be trusted with the 
exercise of this dangerous power; and that it is better administered by courts of 
justice is, however common a notion, not an argument I need combat. It is al- 


together contrary to the whole theory of American government, anc believe, has 


proved extreiely injurious in practice; one of those technical usurpations which 
it becomes us to throw olf. 

Distinguished lawyers and eminent judges have said, whose sayings 
law books, often pass for law, that laws are common contract 
are such contracts, and that all charters are irrevocable but by ju 
to forfeit them. Denying this, as to bank charters, but with unaffected 1 
professional reverence for those who have dictated it, I must treat it s: 
extensively, with all the freedom compatible with perfect deference for those whose 
mistake I shall strive to shew; one in particular, whose contributions to the litera- 
ture of law, I consider more valuable than to its stability, and whose extravagance 
all tend to take power from the community, and place it with the judiciary, which 
I hold to be even more injurious to the usefulness of the judiciary than derog tory 
to the sovereignty of the people. The law of prerogative, of prize, the common 
English law,—which, by fiction of law, he has contributed to fasten on the French of 
Louisiana, while he would take it, together with jury trial, in maritime cases, from 
those of New England and the other States much attached to it, if not make it the 
common law of these United States altogether,—charter law, criminal law and con- 
stitutional law, the whole encyclopedia of jurisprudence has been so remodell: by 
this learned judge as to require dissent to his doctrines, from, if I am not mis- 
taken, every judge onthe bench with him. At his suggestion, Chief Justice 
Marshall, for the first time that such a thing was ever thoucht of, pronounced a law 


acommon contract, when, indeed, there was much to induce some extraordin iry 
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of act judicial intervention, being one of those exigencies which may justify false 
judgment, or at any rate, false reasons for right judgment. It was a grant of land 
by a State to individuals by name, who sold it to third purchasers, so that it was ac- 
tually irrevocable by subsequent law of that State, without manifest injustice. 
Judgment annulline such law is therefore right, and its only infirmity is that the 
judge in pronouncing it, gave a wrong reason for it. Soon after that bold judgment, 
Mr. Story was promoted to a seat in the court which gave it; and then, for the first 
time in the history of any jurisprudence, followed several other judgments, affirm- 
ing and exaggerating that of Fletcher and Peck, to which I allude, unfort inately 
mistaking the argument of the Chief Justice, (suggested as it was by Mr. Story, as 
the law,) for the judgment of the Court. Atlength, nearly the whole Court was 
prevailed upon to carry the doctrine that laws may be judicially rescinded, as even 
common contracts, to the extent that a college charter is also a private contract; the 
fatal results of which untenable position, together with a sequel of similar judg- 
ments, soon betrayed themselves in the utmost uncertainty of the law, and irrecon- 
cileable contradiction among the judges. And when the principle, after these results, 
was attempted by the Harvard University to be again enforced, intolerable conse- 
quences had left no one advocate among the judges, but its author and perhaps an- 
other. The private contracts of individuals are of sacred obligation, and even grants 
of land by States to individuals, must be irrevocable. But Judge Story was early 
ious of his reputation, that judicial enactments sus- 


warned by a friend, always stuc 
taining as contracts ante-Revolution charters against reform by post-Revolution law, 
would never be practicable or tolerable judicature. My immediate purpose, how- 
ever, does not need the denial of the New England College cases, rank as their growth 
was like to be, to choke the common harvests of State legislation. The Legisla- 
ture of Pennsylvania in the act I have cited, resuming the Penn property, asserted 
the safety and happiness of the people as the fundamental law of society, and the 
practice and usage of States most celebrated for their freedom and wisdom, to con- 


trol and abolish all claims of property and interest, inconsistent with their safety and 


welfare, and that it is the duty as well as the right of the representatives of the 
people, to assume the discretion and management of such interest and property as 
belongs to the commonwealth, or was designed for their advantage. The same 
Legislature reformed the charter of the University of Pennsylvania, that it might 
conform to the Revolution and the Constitution and Government of the Common- 
wealth. They acknowledge the right consecrated by the Constitution of every 
State of the American Union, for the people to change their government and re- 


form it as they will, and when they will. It is reasonable if not indispensable, that 


the exercise of such power should follow a revolution, in order to conform govern- 


ments to a new state of things. But in the instances of laws of many of the States 


of this Union, the Supreme Court, under Judge Story’s suggestion of the contract 
character of laws, individual and charter laws, resolved that laws may be judicially 


repealed. I am not bound to demonstrate the error of this doctrine, except as 


to bank charters. 
land, and then reform of a College charter, as impairing the obligation of contracts, 


the Chief Justice, to the false reasoning of the first case, superadded in the 
second as arule of general constitutional construction, that the rule once establish- 


After annihilating, first, legislative repeal of a private grant of 
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ed, itis not enough to say that a particular case was not in the mind of the Con- 
vention, when the article was framed, concerning laws impairing the obligation of 
contracts, norof the American people when it was adopted. We must go further, 
and say, that had the particular case been suggested, it would have been excluded 
by the language of the Constitution. The case being within the words, must be 
within the operation of the rule. This is going further indeed. The case in 
question, or any such case, is not within the words of the Constitution: but, by 
technical interpretation, finding one isolated word to bear a well known meaning, 
jn questions of property, the rule laid down is, that in questions of politics, all idea 
of the intention of those using that word, and all historical recollection, are to be 
rejected, and from a single word thus perverted, judicial power is to be assumed 
which none but dictators and vanquishers have ever exercised—power to set aside 
established laws. The propagation of constructive law is remarkable. Mr. Story 
suggests at the bar, and judge Marshall takes the first step: Mr. Story, appointed a 
‘udge, naturally makes the most of his offspring, and Marshall patronises it in 
the cases within the words, because, he says, they then fall within the operation of 
the rule, inasmuch as, had they been suggested, it does not appear that they would 
have been excluded by the language. Judge Story some time afterward, publish- 
ing commentaries, declares it to be law, that it has not been thought any objection 
to this constructive assumption, that the preservation of charters and other corpo- 
rate rights might not have been primarily, or even secondarily, within the con- 
templation of the framers of the Constitution, when the clause was introduced. 


Finally, Chancellor Kent extols both the rule and the reason as admirable safe- 


guards of property. A written Constitution guards private contracts from vicious 
or inconsiderate legislation ; so said the accredited commentary on that Constitution 
published with it by one of the principal framers—Madison. Twenty years after- 
wards, a judge adopts the suggestion of an ingenious lawyer, that a grant by law 
executed is a contract, and nine years after adds, that with the help of the further 
judicial rule having found such meaning in a word, it is immaterial whether a case 
or not, so that it is covered by the word. The construc- 
Judge Story then 


falls within the meaning 
tion is thus carried from an individual grant to a charter trust. 


throws in bank charters to boot, among his illustrations of the omnipotent word ; 


of course in his'commentaries he repeats his own arguments and those of the judge 
who was prevailed on to adopt them, and they pass as law; they are obsequiously 
taken as such by most of a learned profession, and perhaps nothing but the invete- 
rate vice of this doctrine, betraying itself forthwith in utter contradiction and con- 
fusion, prevents its being perpetuated as the supreme law; so that every law 
enacted by any State would be but a contract whenever a court thought so, to be 


rescinded at pleasure by those whose vocation is neither to make or break, but 


simply to interpret and enforce laws. There is an honest judicial exultation in 


Chancellor Kent’s promulgation of this vast increase of judicial power that is quite 


edifying. It was in the great case of the Dartmouth College says he, that the in- 


hibition upon the States to impair by law the obligations of contracts, received the 


most elaborate discussion and the most efficient constructive application. This de- 


cision did more than any single act proceeding from the authority of the United 
States, to throw an impregnable barrier around all rights and franchises derived 
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from the grant of government, and give stability and inviolability to the literary, 
charitable, religious, and commercial institutions of our country!! Generous 
concession! by a learned judge, one of whose ablest and most elaborate vindica- 
tions of State law in the case of the steam boat privilege, fell under the federal 
constructive supremacy he delights in ;—just conclusion! if, as no doubt he be- 
lieves sincerely, it is for public good that States should be but corporations, and 
corporations, States, under constructive reforms of a Federal Constitution of the 
United States, centralized by judicial action. 

When a court constructs a judgment, says a late English analyser of legal judg- 
ment, it forms that judgment of certain materials which are law; which materials 
the court does not make; and so farthe judgment is not creative of law. But the 
judgment is law, although the materials may be mistaken. An emulous expound- 
er of American organic and political law, and a great admirer of English law, as- 
sumes power to annihilate statute law constructively, by reducing statutes to 
contracts, and augmenting the assumed power not by judgments but arguments, 
his own arguments at the bar, adopted it is true, but only as arguments, by another 
eminent judge, and propagated by commentaries. In acountry consisting of thirty 
countries, with laws and opinions varying with various meridians and descents, 
such arbitrary, novel and single-minded opinions not originating with Legislatures 
or common sentiment, are uttered by judges to be accredited as the law of the 
whole land; by judges whose habitual exuberance of argumentative illustration 
(an affluence for which the late Chief Justice and Judge Story were conspicuous) 
renders it always necessary to distinguish the judgment of the court from the rati- 
ocination of the judge, lest individual speculation be taken for adjudication. No 
statesmen, politicians, or partizans, have argued more contradictorily than the 
federal judges on questions of political law. Analysis of the Dartmouth College 
case for instance, gives the curious result of five of the seven judges concurring in 
the decree, but only three coinciding in opinion generally, and of those three, one 
of the most to be relied upon, differing in many important particulars from the other 
two; so that at most but two reasoned alike, and one ventured so far as to speak 
of bank charters as contracts; that one holding divorces, public salaries, and acts of 
limitation, to be all mere contracts within judicial abrogation. The first and best 
compilation of American constitutional law by Judge Sergeant, which is confined 
to adjudication without speculation, remarks the difference between judgment 
and argument, while in the commentaries of Story and Kent, one may trace the 
humble parentage, monstrous birth, and inordinate growth of judicial constructive 
prepotency. Power is assumeg to judge laws, and avoid them as unconstitutional ; 
laws are reduced to contracts by one word taken contrary to its meaning as used. 
This construction is protested against by part of the court and forms no part of its 
judgment, being the mere argument of the judge pronouncing it. Yet this mere 
argument is propagated as judgment—as law ; and the laws of twenty-six sovereign 
States are to be subject to a perennial annihilation by a young advocate’s fancy, 
fondled into formidable law by him as a judge, while clinging to stare decisis as the 
only rock of judicial salvation, deprecating novelty as injustice, and protesting 
against American courts thinking and reasoning at all, while blessed with even 


modern English courts to do it for them! According to Hume’s opinion, the com- 
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mon law of England is nothing more than the body of laws framed by Alfred, long 
lost, though now constituting the great basis of English jurisprudence. An English 
Judge, Wilmot, deemed the common law, altogether, statutes worn out by time. 
All the most accepted and even renowned systems of legislation have been 
the gradual growth of public opinion, registered by enactments. Common law 
itself, the common civil law, as well as the common English law, is but the wisdom 
of many men distilled by the process of many ages, and finally declared as the ac- 
cord of experience and common consent. But this entirely new theory of consti- 
tutional law broached in the heat of argument, resisted on the bench, never 
acquiesced in by any unanimous court, and sprung upon a confederation, has all 
the characteristics of dictation. It is revolution in the law; forced upon a people 
by such questionable construction, that as a rule it cannot pretend to stand without 
the allowance of numerous and deep exceptions. 

Let us endeavour to imagine an English judge repealing an act of Parliament. He 
has the same judicial right, and is under the same obligation of official duty to do 
so with an American jndge, to repeal the law. But the English judge always re- 
collects that Parliament or the people make the law which he is only to administer, 
and that his function does not extend to either creating or vacating it. Such con- 
structive law as some American judges have attempted to fabricate for annulling 
statute law, without any explicit constitutional authority, would never be thought of 
by the English judiciary; nor would they be suffered to make laws or destroy them, by 
Marshall’s argument, that a word in a political compact shall be subjected to all the 
consequences of technical meaning, without regard to whether the authors of the 
compact contemplated such meaning,—distended by Judge Story to the extreme that 
it is immaterial what they meant,—and canonized by Chancellor Kent, as the impreg- 
nable barrier thrown around all the rights of property, fortified against the will of 
men and the acts of States,—having originated in Hamilton’s defence of the bank, 
who says, that if power to erect acorporation, in any case, being deducible by fair in- 
ference from the whole or any part of the numerous provisions of the Constitution, ar- 
guments drawn from extrinsic circumstances regarding the intention of the Conven- 
tion, must be rejected. Whatever may have been the intention, that intention is to be 
sought for in the instrument itself, according to the usual and established rules of 
construction. Madison reasoned otherwise. In his speech on the same subject, as 
preliminaries to a right interpretation, he laid down these rules: ‘ An interpretation 
that destroys the very characteristic of the government cannot be just. Where a 
meaning is clear, the consequences, whatever they may be, are to be admitted ; 
where doubtful, it is fairly triable by its consequengs. In controverted cases the 
meaning of the parties to the instrument, if to be collected by reasonable evidence, 
is a proper guide. Contemporary and concurrent expression are reasonoble evi- 
dence of the meaning of the parties. In admitting or rejecting a constructive 
authority, not only the degree of its incidentality to an express authority is to be 
regarded, but the degree of its importance also; since on this will depend the pro- 
bability or improbability of its being left to construction.” Considering the Con- 
stitution by these rules, Madison could discover no authority in it to incorporate a 
bank, much less imagined that a statute could be judicially vacated as a contract ; 
and no circumstantial reason against the notion that a bank is a private affair, pleads 
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more forcibly than President Madison yielding his judgment several years after- 
wards to the many judgments in favor of its constitutionality ; for it cannot be that 
the united opinions of the legislatures, the judiciary, and the community to that effect, 
to which he yielded, were predicated of a private corporation, but it must have been 
some institution of great public concernment, which such sanction had rendered 
constitutional. The only instances of corporations stated by Hamilton as having 
been created by Congress were the governments of the Northwestern and South- 
western territories, both obviously political, and the most that can be argued from 
the conflicting opinions of Jefferson and Hamilton on the whole subject of corporate 
power and State rights, is, that they formed respectively the creeds of opposite po- 
litical schools, of which that of Jefferson was departed from by Marshall and Judge 
Story in their constructive interpolation; Madison finally yielding to authority, 
(contrary to his own opinion) that a bank may be constitutionally established, but 
always adhering to his view as published in the Federalist, that laws may be 
judicially annulled as impairing private contracts, not acts of State. It is Judge 
Baldwin’s opinion, and that of others, that injustice is done to Marshall by imputing 
to him coincidence in many of the extravagances of Judge Story; and that, fairly 
interpreted, the late eminent Chief Justice’s political law will be found to be of the 
Madisonian stamp of federal doctrine. I have heard the late Judge Johnson say, 
that Marshall was as good a democrat as there was on the bench ; and his insupera- 
ble repugnance is well attested to some of Judge Story’s prize and prerogative and 
corporation law. But the book learning, industry, and amiable disposition of 
Judge Story, rendered him a very acceptable and influential associate to Chief Jus - 
tice Marshall, especially in the latter years of his long judicial career ; and with 
unfeigned reverence for his illustrious character, I confess that I find it difficult to 
separate his position from Judge Story’s, in what I deem the great aberration of 
the contract doctrine. 

Nothing is more misunderstood or misrepresented by lawyers, much more by the 
community, than the decisions of the Supreme Court of the United States, respect- 
ing its duty to repeal laws impairing the obligation of contracts. All the early 
judgments while there was any harmonious action on that bench, involving laws of 
Georgia, New Jersey, Virginia, and Vermont, turned on direct grants of land to in- 
dividuals, resumed from third persons, which grants are irrevocable ; as much so 
by a State as by an individual. If I give any thing to another, by tradition it is 
gone from me, he has possession of it, and it is probably beyond my physical power, 
as it ought to be contrary to my legal right, to retake that thing: not because the 
grant was a contract; at any rate that is not the reason when a State grants a thing 
to an individual. The State of Georgia granted land by act of assembly through 
the instrumentality of the Governor of the State to James Gunn and others. Then 
no subsequent act of that State could resume that land, revoking the grant, no mat- 
ter why. It was given and taken; the State having no right, which is equivalent 
to having no power, to take it back. But in order to do justice on this plain case, 
Marshall made a constructive contract, because he says a compact is a contract, 
and he cites Blackstone, saying that an executed contract differs in nothing from a 
grant. The whole paragraph in Blackstone is in a short parenthesis, not vouched 


by any judgment or authority, never intended to be misconstrued as it has been by 
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a learned profession, seizing on it to supersede legislation whenever a contract can 
be distilled, by the forensic process, from the numberless laws which (if any law be 
a contract) may be so reduced by this chemistry of law. After defining and class- 
ifying contracts as agreements or mutual bargains between two contracting parties 
whom he individuates as A and B, and instancing that one pays the other fora 
transfer of property; (all of which is totally unlike a law) and so proceeding to 
explain his views, Blackstone adds, as part of a sentence, ‘for a contract executed 
(which differs in nothing from a grant) conveys a chose in possession.” From those 
five words, found in a short parenthesis, comes the unfortunate and unnecessary 
argument, that a law must be a contract to be annulled. For a long time after 
Blackstone’s Commentaries were in the library, and in the memory of every lawyer, 
they were not quoted in English courts ; and it is said their illustrious author was 
struck with modest repugnance when told that they had been. In this country they 
are the vade-mecum of the bar, and the rubric of courts, and it is curious to con- 
template the unexampled revolution which a diffident, and almost conjectural, ex- 
pression respecting property and persons, ‘thrown into a parenthesis of an English 
law book, vouched by no adjudication or authority, and palpably with no thought of 
such result, has led to in the political law of a new world. I may add, that in Mar- 
shall’s use of the short phrase of Blackstone, he does not even quote it accurately, 
but adds a word, perhaps of no importance, yet not in the short sentence of five 
words, on which he draws for his whole argument. 

Judge Johnson in his more considerate and more enduring adhesion to this de- 
claration of judicial independence, (for such the judgment deserves to be called 
when seperated from the reason) after subscribing to the judgment, that a State 
does not possess the power of revoking its own grants, on a just and general prin- 
ple,the reason and nature of things—a principle which will impose laws, he says,even 
on the Deity—because when the legislature have once conveyed their interest or 
property in any subject to the individual, they have lost all power over it, have 
nothing to act upon, it has passed from them, is vested in the individual, and be- 
comes intimately blended with his existence, adds, that his opinion is not founded 
on the provision in the Constitution relative to laws impairing the obligation of 
contracts, which, he quotes Madison in the Federalist, for saying was intended to 
afford a general protection to individual rights, against the acts of the State Legisla- 
tures. Judge Johnson gives into the technical definition of the misconstrued word 
contract, though he qualifies this otherwise fatal concession by dwelling on the dif- 
ficulty which the Chief Justice does not appear to have adverted to, till it perplexed, 
and I may say prostrated, the judgments of the whole court a few years afterwards, 
when the other word obligation came to be thoroughly considered, as Johnson first 
said it must be. The inconsistency of an obligation continuing with a grant after 
its execution, is demonstrated by Johnson, as it must convince every one. And he 
proceeds upon higher and broader views of constitutional jurisprudence to antici- 
pate the insurmountable difficulties which have distracted the Supreme Court, per- 
plexed jurisprudence, exaggerated jurisdiction, and confused the community, from 
the impracticable construction which, taking the word contract alone in its mere 
technical meaning, attempts to bind all laws by such pigmy fetters. I enter, says 
he, with great hesitation, on this question, because it involves a subject of the 
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greatest delicacy, and of much difficulty. The States and the United States are 
continually legislating on the subject of contracts, prescribing the mode of authen- 
tication, the time within which suits shall be presented for them, in many cases af- 
fecting existing contracts by the laws which they pass, and declaring them to cease 
or lose their effect for want of compliange in the parties with such statutory pro- 
visions. All these acts appear to be within the most correct limits of legislative 
powers, and most beneficially exercised, and certainly could not have been intended 
to be affected by this constitutional provision ; yet, where to draw the line, or how 
to limit the words, “obligation of contracts” will be found a subject of extreme diffi- 
culty. 

To give it the general effect of a restriction of the State powers in favor of pri- 
vate rights, is certainly going very far beyond the obvious and necessary import of 
the words, and would operate to restrict the States in the exercise of that right which 
every community must exercise, of possessing itself of the property of the individual 
when necessary for public uses; a right which a magnanimous and just govern- 
ment would never exercise without amply indemnifying the individual, and perhaps 
amount to nothing more than a power to oblige him to sell and convey when public 
necessities require it. Judge McLean, in the Charlestown Bridge case, not only 
repeats and affirms Johnson’s objection to Marshall’s adoption of Judge Story’s 
suggestion, that a law is a contract within the purview of the federal Constitution, 
but he adds another substantive refutation, that an executed contract cannot be sub- 
ject to any contract ebligation; and, as I understand his argument, he moreover 
takes Madison’s position, that the clause in the Constitution merely refers to private 
transactions, and was never designed to act upon those of States. These quotations 
show how Johnson differed from Marshall, and that Judge McLean also dissents, 
and truly indicate the embarrassments that have ensued,'not from the federal ju- 
diciary declaring State laws unconstitutional (I do not now call that power in 
question) but from their attempting it on the mistaken principle that such laws are 
to be judicially dealt with as mere contracts. 

That postulate I venture to deny, and have endeavoured to show the difference 
between the judgments and the individual speculations, of some of the judges of the 
Supreme Court, especially that one who alone has ever called a bank charter a con- 
tract, and broached many other speculative sentiments, subversive of ordinary and 
constitutional law. Even, however, granting that laws are contracts, and (going to 
the uttermost of this judicial speculation,) that laws of incorporation are contracts, 
still the Dartmouth College case itself does not venture beyond private charters, and 
if a bank be not a private institution, there is no pretext from that disastrous judg- 
ment itself for considering a bank charter a contract. On the contrary, the only 
judgments of the Supreme Court on bank charters pronounce them public insti- 
tutions. 

Having thus explained the law, I cannot leave the Supreme Court without pre- 
suming farther to question the great lawyers who have adorned its bench. Consti- 
tutional law is politics. The constitutionality of a national bank and other contro- 
verted questions of political law—the touchstones and formations of parties, must 
needs divide eminent lawyers, whether at the bar or on the bench, like other men 
affected even by the northern or southern atmosphere of their respective residence. 
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Most of our federal judges were statesmen deeply imbued with party politics. The 
Chief Justices were active and leading members of a party when promoted to the 
bench. It becomes indispensable, therefore, to such a verdict as history and truth 
will record on their constitutional doctrines, to appreciate them in connection with 
those fundamental movements, which have agitated all countries and ages, but in ours 
especially have been always a primary element of all public life. At the formation of 
the Constitution, with reference to constitutional opinion, there were, first, centralists, 
who endeavoured to make the federal authority, in all departments, not only judicial, 
but executive and legislative, a controlling supremacy over that of the States in all 
their departments; secondly, federalists, whose plan was that the Supreme Court of 
the United States alone should decide questions of constitutional difficulty ; thirdly, 
republicans, consisting of two classes; first, those who, denying the sole supremacy 
of the Supreme Court, granted a qualified federal supremacy in certain contingencies; 
and secondly, those who denied federal supremacy altogether,—holding that the 
States and the Union, and each branch of each government must determine for them- 
selves in constitutional exigencies and conflicts; and fourthly, there were some of 
all parties who may be called optimists, for making the experiment of the constitu- 


tion as substituted for the confederation, without siding entirely with either the 


centralists, the federalists, or the republicans; trusting the experiment to work its} 


own way, but never antieipating, as I know from ene of them, that the vast con- 
structive power worked out would ever come to pass: for as my informant always 
said, if such result had been foreseen, neither the federal convention, nor the State 
conventions, would have adopted the Constitution. The several divisions I have 
designated as centralists, federalists, republicans and optimists, comprehended men 
of various parties, as parties have since been formed ; and while confining myself 
strictly to an historical account of their preferences, I refrain from any opinion on 
their respective merits. Patriots, in the best sense of the term, were attached to 
each party. In the progress of events, centralism is now nearly extinct; constitu- 
tional republicanism, till latterly hardly existing north of Virginia, now predomi- 
nates in the South, and has increased to a strong interest in the West, Centre, and 
even in the East. 

Constitutional federalism proved the strongest of all the several parties; it orga- 
nized the government, and for the first eight years was the ascendant interest: not 
the federalism in whose revival Judge Hopkinson exulted during this discussion 
That forbearing federalism which was the creed of Washington and Madison, was 
not the central federalism of Hamilton and Morris, or of the elder Adams; be it 
said, not only without meaning offence, but even an opinion, my sole object being to 
ascertain the constitutional politics of those to whom as judges we are called upon 
to bow for constructive constitutional doctrines. To appreciate their judgments on 
political questions we must know their politics. 

During the first eight years{of federalism, no State law was declared unconstitu- 
tional by the Supreme Court of the United States. In 1795, one of the Judges, Pa- 
terson, on his circuit in Pennsylvania, ruled a State law to be unconstitutional in the 
course of an eloquent and able charge to a jury, asserting great original principles 
of judicial power and duty, and of fundamental, rather than constitutional law, 
which, far from controverting, I deem much more conformable to right reason than 
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the doctrine of contracts long after suggested by Mr. Story, adopted by Marshall, 
and propagated by both, especially Judge Story. The very question of contract, as 
they invented and extended it, was distinctly presented to Judge Paterson, within 
six years of the time when he had assisted, as a member of the federal convention, to 
insert the clause against State laws, impairing the obligation of centracts. Yet, while 
asserting the loftiest powers of judicial supremacy over legislation, the idea of re- 
scinding a law as a mere contract never occurred to him. Onthe contrary, his brief 
view of this point, in the close of his opinion, demonstrates that what long posterior 
suggestion brought to light, and subsequent experience has exploded, was never 
imagined at or near the period of the Constitution, nor thought of by its framers, but 
is a constructive creation, which, as Judge Story in his commentaries admits, was 
not at all foreseen or intended by the framers of the Union. At a later period, the 
Supreme Court rejected all Paterson’s grounds. Thirteen years after the Constitu- 
tion, when a law ef Connecticut was brought immediately before the Supreme Court 
on the allegation of its invalidity as contrary to the federal Consitution, the judges 
evidently shrunk from the exercise of authority so formidable as annulling a law. 
Judge Chase said, ‘ without giving an opinion whether this court has jurisdiction 
to decide that any law made by Congress contrary to the Constitution of the United 
States is void, I am fully satisfied that this Court has no jurisdiction to determine 
that any law of any State legislature, contrary to the constitution of such State, is 
void.’ The other judges, Paterson, Iredell, and Cushing, in several opinions each, 
discussed the constitutional clause in question, without the least approach to Judge 
Story’s notion, that, by prohibiting laws of States impairing the obligation of con- 
tracts, the Constitution contemplates laws as contracts: and Judge Paterson said 
that he had ‘an ardent desire (as one of the framers of the Constitution) to extend 
the provision to retrospective laws in general, which are all contrary to the funda- 
mental principles of the social compact.’ But throughout the whole of the argu- 
ments of these primeval judges, familiar with the constitutional intention, not one 
idea appears, to justify that long subsequent and extravagant construction, by which 
the modern doctrine was introduced, contrary, as its author admits in his commen- 
taries, to the design of the Constitution. 

It was not till 1810, when the federal judiciary had been in existence so long as to 
have wern out several successions of judges, that for the first time, and under re- 
markable circumstances, the great step was taken of judicially declaring a law void ; 
and not only so, but void because it was a contract. After a party contest, which, 
from its fury and its effects has been called a political revolution, Jefferson became 
President in 1801, and while the outset of his administration attacked to destroy the 
most prominent measures of Adams’ administration, which Marshall had been 
largely instrumental in building up,—Marshall, just appointed Chief Justice, was 
as intently occupied in an attack on one of the first measures of Jefferson’s adminis- 
tration, by the proceeding against Madison as Secretary of State, for withholding 
commissions. The Chief Justice’s extraordinary argument in that case contains 
the first solemn assertion in the Supreme Court of the powers of courts to annul 
laws as unconstitutional, which had often been intimated before, but that was the 
first occasion (and without any reason for it in the case itself,) whenthe power and 


duty were ominously explained by an elaborate argument. Nine years afterwards 
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that stupendous power was first exercised, just after Jefferson, the first presidential 
apostle of constitutional republican principles, had retired from the Presidency, and 
was succeeded by a constitutional federalist; not such a federalist as those Judge 
Hopkinson rejoices with, but holding with them that the federal judiciary is the sole 
and exclusive resolvent of constitutional controversies. Assoon assuch a federalist, 
in the person of Medison, was President, it was determined by the Supreme Court, 
under memorable circumstances, in a case which one of the judges charged with 
double dealing, not only to annul a law, to which there would have been no great 
objection, but for the unfortunate opinion that it was annulled because it was a con- 
tract. This judgment was in perfeet harmony with the new President’s constitu- 
tional tenets, however dissonant from those of his patron predecessor. 

The reason given by the Chief Justice was nothing more than his individual 
opinion, binding neither the Court, the community, the future, nor any other judges, 
and explicitly disavowed by one who held to the constitutional doctrines of Madi- 
son; moreover, protesting, from the bench, that he was very unwilling to proceed to 
the decision at all, because it appeared to him to bear strong evidence, upon the face 
of it, of being a mere feigned case, and it is the duty of courts to decide the rights 
but not the speculations of parties; but his confidence in the respectable} counsel in- 
duced him to abandon his scruples. Among the counsel thus half acquitted by Judge 
Johnson was Mr. Story, with whose accession to the bench next year began that cata- 
ract of cases, in which laws were overwhelmed by the notion that they may be dealt 
with as contracts. The judgment that land granted by a State to individuals can- 
not be resumed by the granting State from third purchasers, would not have been 
objected to. It stood firm on those first principles of obvious justice, propounded by 
Paterson and Johnson, though abandoned by Marshall and Judge Story for a con- 
structive novelty much less satisfactory, dignified, or effectual. We don’t know 
whether any of the other judges concurred with Marshall in that notion, while 
uniting in the judement. The two senior judges, Chase and Cushing, men of 
great learning and experience, were absent, so that even the judgment was that of a 
bare majority of the court. The opinion that a law making a grant is a contract, 
was the ingenious suggestion of a young lawyer, fruitful of reasons, in a case 
which, as Johnson suspected, may have been a mere speculative issue, made up 
without his connivance or knowledge. It was a germ, which duly cultivated, must 
add vastly to judicial authority, rendering its fiat more powerful than any law of a 
State; exceedingly grateful to those, and they abound, who think constructive su- 
premacy, enthroned in courts holding office during good behaviour, a safer and better 
chancery of constitutional power than any other branch of government,—much 
safer and better than the common forum of a community, the mere mass, to whom, 
by our constitutions and theories of government, the sovereignty is assigned, but 
whom, in the honest politics of many, it is nevertheless wise and just to deprive of 
as much of it as judicial construction can lay hold of. 

Two years after the Georgia law was annulled, a law of New Jersey shared its 
fate, under circumstances much extending the doctrine. Jersey had agreed to release 
from taxation, lands purchased from the Delaware Indians, who, removing to New 


York, sold the lands to third purchasers, who claimed exemption from taxation for 


them, and the Supreme Court repealed a law taxing them, on the ground that the 
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convention with the Indians was a contract with the lands, though it admitted that 

the State might have insisted on a surrender of the exemption from taxation, as a 

condition to their sale by the Indians. In both these cases the judgments are re- 

commended at any rate by a persuasive equity. But the contract principle they in- 

troduced and extended, soon came to be applicd with increasing extravagance, 

until self-destroyed by the contradiction, confusion, and discredit, which inevitably 

ensued. The Supreme Court determined that a law might be a contract, and that 

even the taxing power of a State must be annulled by a court, if it discovered in a 

tax law what might be deemed a contract. The assumption thus established was 

soon applied to church laws, to colonial acts, and to corporations, through which 
stages of exaggeration it rapidly passed to itsdoom. In 1815, a Virginia law of 

98, the well known session when Madison’s cardinal resolutions brightened the rust- 
ing rights of States and people, was set aside by the judgment of a majority of the 

Supreme Court; pronounced by Judge Story in an eloquent and learned argument, 
which shadowed forth the coming event of the Dartmouth College extension. That 
eventful decision followed in 1819, pushing the contract principle toextremity. Until 
the Georgia case, the constitutional interdict was supposed to be confined, as ex- 
plained in the Federalist, by Madison, to contracts between individuals. The first 
judicial step beyond, in 1810, applied it to States; and successive enlargements 
carried it to tax laws and church laws, until finally it embraced a colonial charter, 
annulling the law of an independent State reforming it. Other analagous judgments 
soon followed this, the ne plus ultra of judicial construction. Judge Story, who, with 
the fond feeling of attachment to illegitimate offspring, which is natural, would reduce 
limitation laws, divorce acts, and nearly all other State laws within the power of 
the federal judiciary, as mere contracts—that is, would entirely centralize a federal 
government—-struggled still in the Harvard College case to keep his then languishing 
doctrine alive, as it stole into being in the Georgia, and came to monstrous maturity 
in the New Hampshire case: but it died the common death of excess, by its own 
excesses. If stability and inviolability can construct an impregnable barrrier around 
property, with materials from the customary contrivances of centralism, and it is 
for the general welfare that States should be reduced to corporations, while corpora- 
tions are made States, their power to enact laws subordinate to that of corporations 
to make by-laws, this judicial constructive power should be matter of exultation. 
It revives the politics of Hamilton and Morris, in which Judge Hopkinson rejoices 
as those most consonant with the Constitution and the happiness of the country. But 
it will be regretted, and by reason resisted, if Madison was right or Jefferson’s poli- 
tics ought to prevail. It is palpable and intolerable violation of the Constitution and 
of State rights, according to the more anti-federal opinions of once a small remnant 
of republicans, magnified by re-action against judicial and other political usurpa- 
tion into great numbers, whose appreciation of the Union is perhaps as just as that 
of central federalism. It is not a question of judicature, but mere politics, on which 
parties are divided, and ever have been, and will, as they must and should be. Judge 
Hopkinson shews that it is mere politics, while laying it down as law. Conceding 
to courts of justice better faculty of deliberate and satisfactory judgment than other 
umpires, still this is a question in the determination of which political parties, not 


individual litigants, make the very issue, and one or the other party, as a party, 
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must settle it, as a question of politics, not law. It is preposterous to expect obedi- 
ence to constructive fiat, reversing enacted law, pronounced by courts, as the only 
mode of establishing supremelaw. Thereisnosanction. Constitutional are as much 
political principles, as judges are men. In the debates of this Convention we are 
obliged to hear gentlemen of certain politics extolling Marshall and condemning 
Jefferson, sometimes by labored comparison and disparagement, as was the effort 
particularly of Mr. Meredith, which proves nothing but such gentleman’s preference 
of Marshall’s politics to Jefferson’s. For a disciple of the one to reprobate the 
other as a bad man, tends no more to make the doctrine of the one right, or the other 
wrong, than for those who differ in formsof worship to deny the religion, and assert 
the infidelity, of each other. A Christian and Mahometan may as well undervalue 
each other’s faith. ‘There would be as much reason in the one’s undertaking to con- 
vince the other. 

Mr. Clay, in his excellent speech in the Senate against the Bank of the United 

tates, thus indicates my views of the necessity of considering the individual politics 
of a court which is to determine political questions; and at the same time counte- 
nances my doctrine as to the legislative power to repeal bank charters. Mr. Clay’s 
whole argument is distinguished for ability; it may be taken as the best against, as 
Hamilton’s is the best for, a bank of the United States. Mr. Clay said that Con- 
gress have as much right to judge of their constitutional powers as their successors. 
But had they revoked the law, the judiciary wou!d probably have been appealed to, 
and from the known opinions and predilections of the judges, then composing it, they 
would have pronounced the act of incorporation, as in the nature of a contract, beyond 
the repealing power of any succeeding legislature. He therefore concluded, that it 
was wisest to wait the natural dissolution of the corporation, rather than accelerate 
that event by a repealing Jaw, involving so many delicate considerations. New and 
immense extraordinary and political faculty and responsibility, more than it can 
bear, has been assumed by a magistracy whose appropriate function it has heretofore 
been, always and every where, only to adjudicate private rights without meddling 
with political questions of constitutional perplexity and popular peril. When the 
last President insisted on his official right and duty to judge for his own office of a 
constitutional difficulty, without abiding by the determination of the judiciary or any 
other co-ordinate branch of government, his much assailed position conformed to the 
doctrine of Jefferson, and had the sanction of all his school of politics. When a dis- 
affected State lately refused to yield to the authority of the United States in the ad- 
justment of such a difficulty, and even armed to maintain its stand, that State could 
vouch such high authority as Chief Justice McKean, and perhaps Mr. Rawle for its 
conflicting independence. Judicial supremacy is no more written in the Constitu- 
tion than nullification. Both come of construction. Wherefore acknowledging the 
right of superintendence in the Federal Government on all questions of the Constitu- 
tion, and laws of the United States made in pursuance thereof, and all treaties made 
under the authority of the United States, constitutional federalism and sincere patriot- 
ism may still recommend forbearance from constructive power and political judica- 
ture, as wise for a judiciary whose unquestioned authority in all unquestionably 


judicial controversies, suffers more from usurpation of political exclusiveness than 


any other radicalism—such assumption being extreme radicalism. Judge Hopkin- 
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son’s pleasure at the indications of a revival of federalism, and his panegyric of its 
virtues, are mistaken, if he meant the principles of Hamilton, and what he would 
call federalism. It is very common to say, as the Judge did, that the federal doctrine 
ig the dernier resort on all emergencies. But nothing is more contrary to history, if 
centralising federalism be meant. So far from it, the principles of that federalism 
are not only exploded here, but their English models are much decried ; the polities 
of Hamilton, Morris, and their respectable compatriots, the American doctrinaires, 
—some of them, even with Washington’s sanction—are gone forever. Their English 
predilections for limited suffrage, profuse taxation, long terms of office, national debt, 
funding, a national bank, restricted naturalization, alienage, sedition, libels, and 
others, the great articles of English creed, and the favorites of American federalists, 
are no longer tolerable. He must be blind to continual manifestations, to all modern 
history, to the march of intelligence and melioration of politics, who does not see 
that the uttermost theories of the Virginia school have gained ground beyond, pro- 
bably, the most sanguine anticipations of the founders of their long peculiar tenets; 
and that all excessive government is coming toan end. Among the realizations of 
these changes, the judiciary has rendered itself no longer the sole arbiter of constitu- 
tional difficulties. Should they who most anxiously revere and uphold that depart- 
ment regret this change? Will it not save and strengthen the judiciary? Will it 
not corroborate and perpetuatethe Union? The exclusive authority which Madison 
and the constitutional federalists ascribed to the federal judiciary, to settle the Con- 
stitution by judicial construction, has been at least unfortunate in its exercise. The 
peri! >us function of invalidating what are deemed unconstitutional laws, is an awful 
power, said Judge Iredell, in its experiment. The Supreme Court has seldom, ifever, 
been of one mind in the high function of even repealing a State statute—has never —~ 
ventured to offer such indignity to an act of Congress. Conflict has produced in- 
consistency ; of consequence the judiciary has failed to convince or satisfy. A tribu- 
nal vitally important to the community, for judicial purposes, has suffered in its great 
usefulness and dignity by gratuitous disparagement ; for frequent political or consti- 
tutional controversies are not consonant with the judicial office. Why should judges 
expose the judiciary to the vicissitudes of politics injurious to the judiciary, as a 
body, fatal to the judicial standing of individuals? A profession and politicians 
maintaining the exclusive prepotency of the federal judiciary, forget that some of the 
most elaborate, convincing and accredited decisions of such justly celebrated magis- 
trates as Parsons, Spencer, Thompson, Kent, Kirkpatrick, Tilghman and their learn- 
ed associates, gentlemen mostly of federal politics, on benches of justice justly vene- 
rated—deliberate and able determinations of the Superior Courts of most of the 
States—have been reversed and annulled, together with State laws affirmed by mas- 
terly judgments, in contradictory decisions of seldom, if ever, the whole of the judges 
of the Supreme Court of the United States widely differing among themselves in 
every opinion. In a country like ours, so wide spread, so little bound by metropoli” 
tan supremacy, can the learned profession of the law ever be satisfied that Judge 
Story’s arbitrament of a constitutional controversy is of better reliance than that of 
Parsons, Kent, Tilghman, or Roane? Without intending personal comparison, let 
any considerate man, let any judicious lawyer contemplate the whole Union, with a 


broad view to the great result. Will the bar, and suitors, and community believe 
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that the federal court or judgment cannot but be right, and the State court must be 
wrong? Is it not too much for general acquiescence, that the judgments of a few 
however able and unexceptionable magistrates at Washington, shall supersede and 
suppress those of their equals in learning and reputation throughout the Union, when 
the latter affirm statutes of their several States? Consider the admirable, the fervid, 
and the solid argument of Kent and his eminent associates in the steamboat contro- 
versy, for instance: can the mind, will it, embrace without hesitation the reverse of 
such conclusion? Or may it not apprehend that even the same magistrate under me- 
tropolitan influences at Washington, might have come to the very federal conclusion 
which at Albany, with provincial feelings, he most ably demonstrated to be entirely 
wrong? And will not the effect be to undermine that faith in judicial wisdom, which 
is so necessary and in this country so prevalent? By grasping at excessive cogni- 
zance, judges lose the substance for the shadow. Construction leads to construction ; 
like all other aberration, a first step inevitably produces more. Political jurisdiction 
must be continually backsliding. The decisions of the Supreme Court from 1812 to 
1834, encouraged the bar to stimulate the Court to further excesses, and paralyzed an 
Overstrained power which, moderately exercised, might have proved a permanent 
and acceptable umpirage. Constitutional jurisprudence, judicial legislation, political 
construction, are necessarily contradictory and questionable. It is the infirmity of 
their nature. With republican institutions, such determinations belong mostly to the 
political sovereignty. The judiciary should never interpose, but in extremity. 

Far from denying the power of courts of justice to declare laws void, I approve 
the examples of Paterson and Chase, asserting it much more extensively and ration- 
ally than Marshall or Judge Story; and Johnson’s (with whom I believe Judge 
Thompson agrees, as the late Judge Brackenridge did) denial that the ex post facto 
interdict of the Constitution is to be confined to criminal law, but extended to all 
retro-active injustice, by palpably wrong legislation, according to English law, and 
all law of which the everlasting and unchangeable attributes of morality and honesty 
are elements, is but a restoration of them to its genuine philosophy. It is by novel 
experiments, departure from the more talked about than respected wisdom of ancestors, 
by violation of precedents, and disregard of authorities, and attempting new princi- 
ples of constructive power, assumed by a department having little or no power but 
which is conferred on it by legislatures, or derived from precedents, that the Ameri- 
can judiciary has brought itself into difficulties and disparagement. 

Although it is no part of my task or wish to question judicial power and duty to 
abrogate statutes, I ask attention to Chief Justice Gibson’s very able refutation of 
Chief Justice Marshall’s vindication of that power, by a train of cogent reasoning 
condemning what he calls dogmas of professional faith, rather than matter of reason; 
and demonstrating, I conceive, that whatever may be thought of the rule, the reasons 
alleged for it by Marshall are unsatisfactory. The squandering of judgments by the 
exercise of an extreme judicial authority (which, to be available in time of need, 
ought to be hoarded with the utmost economy) and the founding it on false reason, 
are my objections, rather than the denial of the authority; the practice, not the 
principle. 

After all that has been said of this power, extraordinary it must be admitted, and 


different from the ordinary jurisdiction prescribed by the judicial oath and office, the 
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practical result may be that American judges, returning to the principles of those of 
England, will not act upon the obligation to declare statutes void, whether unconsti- 
tutional or not, only when unquestionably violative of constitutional or fundamental 
prohibitions, and never otherwise. That written constitutions give courts political 
power over laws, is certainly not to be found in the letter of the judicial commission. 
Judge Hopkinson says the judges assumed the power; but wherefore more because 
the supreme law is written than if original, natural or common paramount, but not 
written? What is radically wrong, courts of justice cannot administer as right, no 
matter whether unconstitutionally or otherwise radically wrong. Why is it only 
wrong where contrary to a written constitution? Palpable and flagrant inconsis- 
tency between the law of a statute and the law of a constitution, is no more contrary 
to justice than any other fundamental wrong. Then why is it a judge’s duty to adjudge 
the one wrong but not the other?’ Judge Thompson and other judges have consider- 
ed the constitutional guard of private contracts and against ex post facto laws, as but 
declaratory of the great aboriginal code of moral obligation, forbidding palpable in- 
justice, binding on all courts of law; law before written constitutions and without 
them ; law in every constitution. Chase, who duly appreciated the extremity of ju- 
dicial political intervention against statutes, mentioned several instances of them to 
be treated by courts of justice as void, which is doctrine much more consonant with 
judicial duty and rational jurisdiction, than the re-cision of statutes as contracts by 
color of collision with a word in written constitutions. Not less than two thousand 
five hundred American judges, according to Marshall’s interpretation of their judicial 
oaths, and his doctrine of the injunction of written constitutions, are bound to enforce 
the judicial authority of annulling statutes. This is a great reason for restoring law 
to what it was before the contract doctrine. For what system, constitution, or coun- 
try, can bear the constant shock of armies of legislators end judges, five thousand 
making, and half that number breaking laws perpetually ? It is a substantive objection 
to such axtravagance of judicial prepotency, that every inferior judge (why not every 
magistrate?) is to be always mounted on this hobby galloping round the zodiac of 
constitutional jurisprudence, and whether bull, bear, or goat, trampling laws under 
the hoofs of incapacity, surely more to be deprecated than the popular understand- 
ing. So tremendous is this power, and so impracticable, that in near fifty years the 
federal judiciary has never exercised it on an act of Congress, nor the courts of Penn- 
sylvania on a law of this State. Marshall, in Madison’s case, makes no distinction 
between laws to be adjudged unconstitutional, whether acts of Congress or Assembly. 
According to him, they are all obnoxious to it. Chase denied the power of the fede- 
ral judiciary to declare a State law void because inconsistent with the constitution of 
that State. ChiefJustice Gibson thinks that any judge may declare a State law void, 
if undoubtedly contradictory to the Constitution, laws, or treaties of the United 
States; but that a judge cannot declare a State law void for inconsistency with the 
constitution of the State, The whole subject is involved in difficulties; and the clear- 
est position on which unprejudiced reverence of law can rest, is that before cited as 
the only one in which American judges are agreed, and which never has been and 
cannot be questioned; that it is an awful power, an extreme power, the revolution 
power of courts of justice, never to be exercised but in a case beyond all doubt; which 


principle, together with the practice of conforming to it, restores the English doctrine 
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and reconciles the American to it. There may be instances of such indubitable wrong 
or error by statute laws, as to leave courts of justice no option but to pronounce them 
void. Tried by this test, the contract doctrine will not bear the least touch of the 
stone. With great deference, I submit that the latter decisions of the Supreme Court 
overruling the early doctrines of Paterson and Chase, that laws may be declared 
void though not unconstitutional, are not well founded. And if the early adoption 
of one of Blackstone’s few mistakes, that ex post facto laws are penal laws only, be 
likewise corrected by adjudications against all retro-active and otherwise fundamen- 
tally false statute laws, whether national or State, the jurisdiction, usefulness, and 
dignity of the federal judiciary, will be what considerate Americans must wish to 
see and feel them. 

It is not the power I presume to question, but the constructive and extravagant ex- 
ercise, the abuse of it. Mistaken reason begot a bad rule whose euthanasy need not 
impair the right. It can hardly be deemed impertinent to anticipate of the lately 
renovated Supreme Court of the United States, a milder and a better code of consti- 
tutional and fundamental jurisdiction. When acts of Assembly ere treated as reve- 
rentially as acts of Congress, and they are fully entitled to it, that harmony of all, and 
supreme judicial authority of the federal judiciary, will be reinstated, which it is my 
constant endeavour to uphold. The empire of law, the sanctity of property, the in- 
violability of private rights, corporate as well as individual, I contend for. But their 
preservation depends, I submit, on a temperate exercise of the high offices of judica- 
ture, rarely interposing with political jurisprudence, and never adjudging any law to 
be a mere contract. A sure touchstone for courts will be whether the ground is de- 
bateable ; for ifa judge may repeal a law whenever a lawyer by plausible argument 
can bring it into even strong doubt, there are many laws to be repealed, and a con- 
stitutional protection of private rights will be perverted to the means of creating a 
council of irresponsible censors, continually employed in frustrating legislation. If 
the question is debateable, the law should not be adjudged unconstitutional. 

An elaborate essay by Judge Hopkinson, in the American Quarterly Review for 
September, 1827, criticises Chief Justice Gibson’s opinion, and entirely disapproves 


of it, with a show of authorities, which, I think, when examined, do not much affect 


, 
the reason of either side of this question. Of Judge Hopkinson’s sixty-three law 
cases collected from the judicatures of fourteen States, (all of which I have consult- 
ed, as far as the references lead to them—some of the citations not being exact) most 
are judgments against the doctrine he maintains, although asserting the right to ex- 
ercise it when proper; several of the cases have no reference to the constitutional 
question, but assert judicial authority generally over statutes fundamentally wrong ; 
a distinction not observed by Judge Hopkinson himself, who dwells on Patersons’ 
celebrated argument as if it were constitutional, while it has nothing to do with the 
letter of constitutions, much less the contract doctrine; and its fundamental doctrine 
has been repeatedly overruled by the Supreme Court in adjudications much to be re- 
gretted, in which all retro-active and ex post facto injustice is pronounced to be irreme- 
diable, however enacted, unless by penal law or impairing the obligation of contracts, 
After all, therefore, Judge Hopkinson’s authorities prove no more than the mere as- 


sertion of the alleged judicial right, rarely exercised by some judges, while denied 


by others; by some the constitutional confounded with the fundamental authority, 
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and the whole question when treated by statesmen, out of court, determined on the 
one side or the other, according to their politics. Judge Hopkinson cites Marshall, 
Morris, Ross, Griswold, and Bayard, with other federalists for the affirmative; and 
Giles, Breckenridge, of Kentucky, Mason, of Virginia, and Stone, of North Caroli- 
na, with other republicans, for the negative ; and it is somewhat indicative to remark 
the learned Judge’s disposal of the respective parties ; for instance, Mason and Stone 
offer no reasons, and Giles is a wily politician; whereas Bayard is an accomplished 
lawyer and able statesman, Griswold gives the great power of his mind to the cause, 
and so forth. Appreciation of the force of argument and character which depends 
on the politics of the advocates and the judge, and even on the degree of latitude in 
which his party sympathies may chance to be formed, will hardly be accepted by his- 
tory as the verdict of impartial justice. I have said that in my humble opinion, Ame- 
rican judges, like those of England, must sometimes, though very seldom, go so far 
against palpable violations of the original and immutable law of right by statutes, as 
to be constrained to declare them void. 

A well informed foreign lawyer, M. De Tocqueville, in his excellent view of 
Democracy inJAmerica, chapter VI, on the judicial powerin the United States, con- 
siders that power competent to annul all retroactive laws, making no distinction be- 
tween such as are unconstitutionally ex post facto, and others, and declares that this 
power is recognized by all the authorities ; that not a party, not even a man, is to be 
found who questions it. 

But the American constitutional historian, recording results, without opinion of 
their merits, will declare that while the American judicial power to pronounce sta- 
tutes void has been for the most part asserted by the judges, yet it has seldom been 
exercised, and that many statesmen have always denied it; that all asserting it have 
uniformly acknowledged that it requires an unquestionable case of extreme urgency 
for such judicial intervention ; that some highly respectable, though but few, judges 
have deemed it their duty to declare statutes void which are manifestly unjust, though 
not contrary to constitutional provision, but that the Supreme Court of the United 
States have rejected this principle, confining the jurisdiction to statutes contrary to 
the letter of a constitution. The same impartial historian must add that in no in- 
stance has the Supreme Court of the United States adjudged an act of Congress 
void, or been unanimous in adjudging that a State law may be annulled as a contract, 
and that great confusion and uncertainty have followed the enforcement of that con- 
tradicted construction, unknown in any other country or age. I think he must add 
further that, according to English principles, ex post facto laws are not merely penal 
laws, but all retroactive laws; and, if he gives an opinion, he must regret that Ame- 
rican judges, by adopting Blackstone’s error to the contrary, have divested the ju- 
dicial office of its noblest authority. While appearing anxious ‘to enlarge their ju- 
risdiction, they have thrown away its best part. 

After so long an excursion into foreign parts, the realms of federal jurisdiction, to 
shew by monuments, with all respect for constituted authorities, that there is nothing 
to apprehend from them, from the embers of fire, (to repeat Chancellor Kent’s felici- 
tous balm) which do not lie in the way, and indeed have never been lighted at all, 

or no federal authority sanctions the menace, however often repeated, that bank 
charters are contracts which the judiciary will guard from revocation by a State—I 
return to Pennsylvania for the conclusion of my task, trusting that it has been 
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shewn that whether a bank charter shall be repealed, is not a question for the federal 
judiciary, on the plea of contract, but altogether and merely matter of State policy. 

All the banks of Pennsylvania, except one, hold their charters by express provis- 
ion in them, that if it shall appear that the charters and privileges are injurious to 
the citizens of this Commonwealth, the legislature reserve full power to alter, revoke 
and annul them at any time. It is the statute law of Pennsylvania that no com- 
pany, incorporated by the laws of any other of the United States, shall be permit- 
ted to establish within this Commonwealth any banking house or office of discount 
and deposite: and all bank notes under five dollars, between five and ten, ten and 
twenty, and twenty and fifty dollars, are prohibited by penalties enacted posterior 
to the bank charters. The whole regulation of banking is thus within legislative 
action, applied occasionally contrary to Judge Hopkinson’s denial of legislative au- 
thority over bank charters, excepting one bank. Mr. Dailas’ suggestion of the 
mode of proceeding with that bank has been denounced with great severity; by no 
one of this convention more than Mr. Stevens. But I shall shew, finally, that he is 
the originator of Mr. Dallas’ destructive doctrine, as Mr. Stevens calls it, and that 
the only bank whose charter is not, by the charter, revocable, owes its creation to 
an attempt by Mr. Stevens and others to place it, for illicit and selfish purposes, be- 
yond the law. 

By the private ‘journal of the House of Representatives for 1835-’6, volume 2d, 
page 204, report No. 45, made on the 6th January, 1836, it is stated by the report of 
the Judiciary Committee, relative to the incorporation of the Wrightsville, York and 
Gettysburg Railroad Company, which report was made by Mr. Stevens, that an 
act of the legislature incorporating that company had been carried, through mistake 
or fraud, whereupon the committee declare that they entertain no doubt of the power 
of the legislature to repeal the law, and declare void the charter obtained by such pal- 
pable fraud and imposition. To permit such fraud to prevail, and the authors to 
take advantage from it, either to themselves or their constituents, would be a reproach 
upon legislation, and an encouragement to dishonor and dishonesty. The Commit- 
tee, therefore, unanimously recommend the passage of a law compelling the com- 
pany to complete the railway to Gettysburg, as was originally intended by the 
House ; or if they should refuse to do so, repealing the law by which said company 
was incorporatcd, and declaring the charter null and void. They accordingly re- 
porta bill. Sothat Mr. Stevens was the practical expounder of the destructive doc- 
trine which he denounces in Mr. Dallas. 

The cases are precisely the same, identical, for all the purposes of my argument. 
A law passed incorporating a company, which, I understand, was accepted and 
acted on by the corporators. On the allegation of fraud, with little more proof than 
Mr. Stevens’ declaration, on honor, that act was repealed, the charter recalled, the 
corporators compelled to change it fundamentally, at a ruinous loss; in short, every 
suggestion of Mr. Dallas’ 1:auch abused letter was carried into effect at Mr. Ste- 
vens’ instance, by subsequent act of the legislature resuming the vested rights of a 
chartered association. It was not a public object, like a bank, but private. The 
ground alleged was fraud; fraud in only one member of the legislature, who, on 
oath, denied the fraud imputed to him on Mr. Stevens’ honor only. I am not to be 
understood as affirming that a subsequent legislature, on such premises, should re- 
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scind their predecessor’s act; still less as adopting Mr. Stevens’ unwarrantable po- 
sition of imputed fraud in a single member, on the statement, on honor, of another 
member directly interested in the issue, and, by recrimination, implicated himself in 
the fraud, is adequate proof of fraud; least of all as subscribing to the palpable in- 
justice of this flagrant violation, All I use it for is its aptitude, recency and force, 
as a precedent, to show what the Legislature of this State has lately done, and con- 
siders it may do, in such cases. In all respects it is the very case of the Bank of 
the United States, as put by Mr. Dallas, with no difference except that the act of re- 
peal was a much stronger exercise of authority in the instance of the railroad, even 
supposing the fraud proved, than any such act can be in that of the bank. 

In closing this long and arduous effort, I am not insensible of its temerity, and 
fully aware that the task is beyond my powers. To broach the subject with inde- 
pendence, as becomes an American, is all the good I can do; the intelligence of the 
community will accomplish the rest. Not long ago it was very generally appre- 
hended that ‘a bank charter is a contract, and probably most of the members of a 
learned profession acquiesced in the whole contract doctrine dictated by one of its 
most respectable heads, which I have venutured to call in question, and which I 
have good reason to believe a very large portion of the intelligence of the commu- 
nity, including that learned profession, is already disposed to reject as an untenable 
dogma; not from the force of my reasoning,—my only merit is to have called the 
attention of superior minds to the inquiry. It was impossible to confront honest 
and respectable prejudice, as I have ventured to do, without incurring obloquy. 
Many sincere and worthy persons really dread every independent denial of partially 
established opinions, and especially deprecate what they deem irreverent contradic- 
tion of merely judicial say-so’s. Many others, insincere, interested, and frequently 
infamous, sticklers for what they clamor as vested rights, are outrageous in de- 
nouncing the alledged heresy of questioning them. ‘Towards the former I cherish 
every respect; the latter I put at defiance. Every candid hearer or reader of what- 
ever sentiments I have uttered on this subject, must acknowledge that my object has 
continually been to affirm and even enlarge judicial authority as the sheet anchor of 
order and happiness, to protect property with scrupulous regard to all its rights, to 
confine the continually overflowing power of legislation within constitutional chan- 
nels, but within those channels to sustain its current, to maintain and, if possible; 
gradually and cautiously to improve constitutions, as experience teaches, and to in- 
culcate, on all occasions, that there can be no rational liberty without the empire of 
law. 

Interested and passionate idolatry has taken charge of banks as if all their pro- 
perties were sacro-sanct. Their ground seems to be sacred, while the air their ques- 
tioners breathe is full of daggers. Grave and authoritative members of this Con- 
vention have treated this subject in a manner that is surprising. A gentleman so 
intelligent as Mr. Sill, ascribed most of the liberty and,improvements of modern civi- 
lization to corporations. Mr. Forward, going one step further, gave banks the 
credit of those advantages. Mr. Sergeant, further still, awarded it to paper money. 
Judge Hopkinson considers federalism, now reviving, the great impulse of all good 
government, including, I suppose, that second birth of federalism, like the Governor’s, 
whose eleven commandments,as they have been rather profanely called, strike blows at 
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banks far too radical for my notions of regulation. Mr. Forward, whose letter to 
the people of Allegheny county recommended him to their suffrages, by denouncing 
excessive banking, actually pronounced an encomium, almost one by one, upon the 
directors of all the banks of Pennsylvania, contrasting their highly extolled virtues 
with the much contemned vices of politicians courting the people. That respectable 
gentleman must excuse my saying, that a more generous and, I have no doubt, a 
more profitable exercise of either professional or representative talents, would cons 
sist in just and temperate condemnation of law-breaking institutions, of which I 
have been accused of saying, what Mr. Denny said before me, that the administra- 
tion of justice stands still and powerless before them. When a report was intro- 
duced in this Convention, last summer, by a minority of the Committee on the Cur- 
rency, it was not suffered to be printed; since when, it has been published in almost 
every newspaper from the Penobscot to the Balize, its sentiments generally adopted, 
at least in theory, and Governors of many States have pressed their practical enact- 
ment upon Legislatures. Not the destruction of banks, but their regulation, with 
acknowledgment of their vicious system and practice, is the sentiment of all but an 
exclusive few, who still persist in imputing to credit and paper what is due to liberty 
and labor. A large majority of American presses now sanction the doctrines of a 
report, which,’a few months ago, was decried in this assembly as a fire-brand, but is 
now ratified even in this benighted city. The voiceof the people is not in harmony 
with the cry of banks. I did not wait for Presidential permission, but before the 
Chief Magistrate, by his recommendation, involved this topic in the delirium of poli- 
tics, the report ofthe committee which I allude to was with deference submitted through 
this body to public judgment, and that judgment has exceeded my most sanguine 
anticipations. In States and places where, what Judge Hopkinson might call 
federalism, prevails, despite of party influences, the supremacy of laws, and subor- 
dination of banks, have been sanctioned by constituted authorities. The good 
sense of the country at large perceives and insists that regulation and limitation are 
not destruction, and that when evils are ascertained inconsistent with the pnblic 
good, repeal of bank charters is no violation of property. Increase of coin and de 
crease of paper circulation are actually effected, so far as public opinion can do it. 
Separation of banking business from affairs of State remains to be accomplished by 
law, while a fortunate convulsion has established it in fact. The last and greatest 
consummation, repealing bank charters by act of assembly, must soon follow as a 
principle, the adoption of which is indispensable. Bank idolatry and professional 
bigotry have heretofore covered it with mystification and difficulties; but the very 
agitation of the question has fixed its destiny. Control of the currency, without 
which a State is held in bondage by banks, absolute control, free from all judicial 
interposition or federal restraint, is the greatest need of States, towards which the 
good sense of the community is rapidly tending. Far from divesting vested rights, 


or disparaging judicial authority, it is in harmony with all the principles of good 


government. 





